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Letters 


Finding a Level 
Playing Field 

I respectfully disagree with the 
opinions and conclusions of Robert N. 
Heath, Jr., in the article, “Proposals 
for Settlement in PIP Cases: Should 
U.S. Security Ins. Co. v. Cahuasqui be 
Overturned?” (April). Although Mr. 
Heath correctly notes that the attor- 
neys’ fee provision of the Florida In- 
surance Code §627.428 as it relates 
to the PIP statute is a “one-way 
street,” this statute does not exclude 
application of the statute and rule 
governing proposals for settlement, as 
§627.428 does not conflict with the 
offer of judgment statute. A fee award 
under §627.428 allows for recovery of 
all reasonable fees, including neces- 
sary pre-suit work. The proposal for 
settlement statute, on the other hand, 
allows for recovery of fees relating to 
a much smaller window of time, spe- 
cifically only those fees incurred af- 
ter a party’s nonacceptance of a pro- 
posal for settlement which properly 
forms the basis of a fee award. Indeed, 
it has been my experience as a PIP 
defense lawyer that the service of a 
proposal for settlement is inconse- 
quential to a valid PIP claim. From 
the insurer’s perspective, the proposal 
for settlement allows the carrier to 
reasonably and economically settle 
cases involving a de minimis amount 
in controversy (such as interest), 
rather than being forced into pro- 
tracted litigation, with its attendant 
costs and expenses, notwithstanding 
the validity of the claim. 

The proposal for settlement stat- 
ute also allows an insurer to settle 
questionable or meritless claims in 
a swift and economic fashion as pro- 
posals in those types of cases are 
readily accepted. Additionally, it is 
often in an insurer’s best interest to 
settle cases which involve only legal 
issues and which it would likely win 
on summary judgment, given the 
costs and expenses associated with 
such a defense. Florida PIP insurers 
must “pick and choose” their fights. 

With the explosion of PIP litigation 
over the last several years, it is argu- 
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able that the playing field has actu- 
ally been slanted in favor of PIP liti- 
gants, or more accurately, their attor- 
neys. The proposal for settlement 
statute merely serves to level the field. 

Davip G. HENRY 
Tampa 


More on Stays and Bonds 

In the article, “Appellate Stays 
and Bonds” (May), I question the va- 
lidity of the authors’ statement, “The 
trial court does not have discretion 
to grant a stay of a monetary judg- 
ment by motion... .” I believe that 
logic and authority is to the con- 
trary, in that Rule 9.310(b)(1) is a 
mechanism whereby an automatic 
stay is available without need for 
any order from the court because the 
bond is established by formula. 
Nothing in the rule vitiates Rule 
9.310(a), whereby, upon motion, a 
stay order is available “conditioned 
on the posting of a good and suffi- 
cient bond, other conditions or both.” 

I believe this is the holding in 
Waller v. DSA Group, Inc., 606 So. 
2d 1234, 1235 (Fla. 2d DCA 1992), 
and is supported by the discussion 
at sections 12.3 and 12.4 of Judge 
Padovano’s treatise Florida Appel- 
late Practice (1997). 

Rosert J. BECKHAM 

Jacksonville 


Authors’ Response 

Waller v. DSA Group, Inc., 606 So. 
2d 1234 (Fla. 2d DCA 1992), ad- 
dressed how to accommodate a party 
who wanted to post a cash bond be- 
fore the definition of bond was 
changed in Rule 9.310(c)(1) to per- 
mit cash bonds, effective 1993. See 
In re Amendments to Florida Rules, 
609 So. 2d 516, 561 (Fla. 1992). 
While the “may obtain” language in 
9.310 may be confusing, the case law 
addressing this point holds that a 
court lacks the discretion to stay a 
monetary judgment or change the 
amount of the bond required to ob- 
tain a stay (see the Campbell case 
cited in endnote 9). 
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ne thing I believe I have 

in common with the 51 

men and women who 

have preceded me in this 
great office is that they all, in begin- 
ning the preparation of their first 
president’s message, must have felt 
the same sense of duty and responsi- 
bility I do now. I began to notice last 
year after I took office as president- 
elect that what I said, how I acted, 
and my opinions were more carefully 
scrutinized and more readily acted 
upon than during any of my previ- 
ous experience. One becomes, by ne- 
cessity, more circumspect. 

The Florida Bar is a great orga- 
nization because of the courage and 
resolve of its members, the vast 
majority of whom believe in what 
we do and why we do it. They be- 
lieve in the public service we are 
sworn to provide, and in the public 
interest we are sworn to protect. So 
far we have done our job well, and 
we have a right to be proud. No 
other state has produced more presi- 
dents of the American Bar Associa- 
tion, and no other state bar is more 
respected in national legal circles. 
With your help, I hope to build on 
the traditions laid down by the great 
leadership that has preceded me. 
There is a lot to do. 

If we are to carry out our mission, 
our charge as a unified bar, we must 
protect our core values, the things 
that set us apart, our professional 
goals and ideals, and our heritage. 

Ordinarily, a new president will 
use this first message to outline pro- 
grams and plans for the coming year. 
Unfortunately, these are not ordinary 
times. As I write this, the 2001 ses- 
sion of the legislature has just con- 
cluded. The Florida Bar has met and 
survived the most serious challenge 
in its 52-year history, due in no small 
measure to the boundless energy and 


President's Page 


As I See It 


devotion to cause of my predecessor, 
Herman Russomanno. There will no 
doubt be more of the same in 2002, 
and we may once again see efforts 
by House legislative leadership to 
further undermine the indepen- 
dence of the judiciary and the pro- 
fession. These efforts could include 
a return to an elected appellate ju- 
diciary and restrictions on the Su- 
preme Court’s common law jurisdic- 
tion (which on so many occasions 
has proven vital to individual lib- 
erty), as well as unwarranted re- 
straints on the court’s inherent 
power to write its own rules. This 
year, House legislators threatened 
to usurp control of the court’s bud- 
get, as well as the Bar’s, showing 
little regard for the fact that the Bar 
receives no tax support. 

In a way, I suppose we should feel 
complimented. One legislative 
leader, himself a lawyer, described 
us as “the court’s minions,” using a 
context I considered most unflatter- 
ing. But, the effort to weaken the 
judiciary in deference to personal 
ideology quickly and predictably fo- 
cused on the Bar and its role in ju- 
dicial selection, a role we have 
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played for 30 years with irrefutable 
integrity and success. 

We should feel complimented be- 
cause as the guardians of the judi- 
cial system, not the “minions,” we 
were called upon to defend the court, 
and we did. Under legislation passed 
on the last day of the session, at 
nearly the final hour, the merit se- 
lection process will remain intact, 
with judicial nominating commis- 
sions having a minimum of six law- 
yers, as opposed to the previous 
three, and with The Florida Bar 
nominating persons from which the 
governor must select four lawyers as 
opposed to our previous three. The 
Bar’s current appointees will fully 
serve out their previous terms. 

In spite of our best efforts to stave 
off the challenge, I would be less than 
candid if I told you we were fully suc- 
cessful. Gradually, a governor will be 
able to fill the JNCs with ideologi- 
cally compatible people, thus inject- 
ing partisan political influence into 
the judicial selection process. So by 
necessity, and as priority number 
one, I have directed the Bar’s legis- 
lative leadership, staff, and outside 
lobbyists to immediately undertake 
a full review of our legislative pro- 
grams and policies to be certain that, 
consistent with the requirements of 
the integration rule, we can fully and 
adequately defend our legal system 
and our profession in the future. We 
must, as guardians of the state’s le- 
gal system and consistent with our 
oath of admission, maintain the 
separation of powers and a judiciary 
that is fair, impartial, and unbiased, 
i.e., independent. The people of 
Florida want and deserve no less. 

But there is more on my agenda. A 
lot more. We won’t forget our core val- 
ues, like ethics, professionalism, and, 
most of all, public service. We will 
move forward with emerging practice 
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issues like technology, improved 
member benefits, multijurisdiction- 
al practice, ancillary businesses, and 
lingering questions about multi- 
disciplinary practice. And we'll strive 
to continue to improve diversity in 
our profession, on our standing com- 
mittees, and on our Board of Gover- 


Oath of 
Admission to 


The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
Clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida; 

“| will maintain the respect due to 
courts of justice and judicial offic- 

“1 will not counsel or maintain any 
Suit or proceedings which shall ap- 
pear to me to be unjust, nor any de- 
fense except such as | believe to be 
honestly debatable under the law of 
the land; 

“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compen- 
sation in connection with their busi 
ness except from them or with their 
knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone's cause for 
lucre or malice. So help me God.” 


nors. I am proud to report that this 
year the board will have six African- 
American members, three elected, 
two appointed by the Supreme Court 
at the Bar’s recommendation, and 
one as the invited guest of the board 
from the Virgil Hawkins Florida 
Chapter of the National Bar Associa- 
tion. We'll also have two elected gov- 
ernors from Dade County who are 
Cuban-American, and I am deter- 
mined to even further broaden our 
Hispanic representation on the 
board. With my own daughter 
counted among them, I am extremely 
proud of the ever-growing numbers 
of women included in our profession 
and in our governance. There will be 
nine women on the board, including 
the president and president-elect of 
the Young Lawyers Division and our 
representative from FAWL, and I be- 
lieve there is a good chance that 
many of those women will serve on 
the executive committee. 

What distinguishes us as a great 
profession is our tradition of public 
service, and therein lies my para- 
mount goal. We will strive to reaf- 
firm that tradition. As much as you 
give now, I'll ask you to do more. We 
have an honorble legacy, you and I, 
handed to us by Jefferson and Adams 
and Lincoln and John Marshall, and 
Darrow and Pound, and Thurgood 
Marshall, and more than 20 Ameri- 
can presidents and dozens of other 
great men and women who share our 
calling. But the great traditions of 
the legal profession were built with 
sacrifice. It’s our responsibility to 
make sure the system works, by en- 
suring equal access to fair and im- 


partial courts. 

So in August, at the first meeting 
of the board during my term, the 
leaders of our Bar will meet to dis- 
cuss ways of better understanding 
the problem of equal access to our 
courts in Florida and to propose new 
and creative solutions to the ever 
growing problem of serving our poor 
and working poor. Florida is one of 
only 11 states in the nation that pro- 
vides no public support for civil le- 
gal assistance for the poor. Where 
would we be if you, the lawyers of 
Florida, had not innovated the most 
successful Interest on Trust Ac- 
counts program in the nation 20 
years ago, generating more than 
$156 million for civil legal assis- 
tance, or if you had not given $1.6 
million in cash contributions and 1.3 
million hours of your time to pro bono 
programs, last year alone? And yet, 
with all that voluntarism, our legal 
services system is only meeting 
about a third of the need. 

I know my agenda is ambitious. 
My ambition for our profession is 
exceeded only by my pride in being a 
part of it and in serving as your 
spokesperson in the coming year. 
Please give me any constructive sug- 
gestions you have (tjr@ruden.com), 
and Ill keep you informed right here 
in The Florida Bar Journal and in 
The Florida Bar News. 


TerRRY RUSSELL 


Lette C'S Continued from page 4 


The authors also point to a com- 
ment from Maurice Goldstein, Jack- 
sonville: A federal statute prohibits 
execution against a national bank- 
ing association before “final judg- 
ment” in any state, county, or mu- 
nicipal court. 12 U.S.C. §91. A 
judgment is not final for purposes 
of this statute until it is no longer 
subject to examination on appeal, ei- 
ther because the time for appealing 
has passed, or the appeal has con- 
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cluded. See United States v. Lemaire, 
826 F.2d 387 (5th Cire. 1987). 

RayMonpD T. ELLIGETT AND 

JUDGE JOHN M. SCHEB 


Errata: In the March article, “A Re- 
cent History of Everglades Regula- 
tion and Litigation,” the correct url 
for the transcript cited in endnote 4 
(p. 26) is http://www.law.miami.edu/ 
everglades/litigation/federal/usdc/ 
88_1886/hearings/fh052191.html. 
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Beat ‘em? 
em? 


Consider a better strategy 
for dealing with the new 
competitive order. 


Consider aligning with us. 


The BDO Seidman Alliance of Law Firms is the alternative strategy for firms 
looking to increase their competitive advantage in the face of rapid consolidation, 
| the encroachment of multi-disciplinary practices, and increasing client needs 
Spanning state and national borders. 


e Access the full suite of services of a national professional services firm and 
our international network. 


| e Leverage our consulting resources in areas including local, national and 
international tax; corporate finance; and business valuation services. 


e Network with other law firms providing complementary practice specialties 
and geographic coverage. 

e Boost support for your back-office and practice management needs such as 
information technology, document management, human resources and 
benefit plans. 


Become “An Independent Member of 
the BDO Seidman Alliance of Law Firms.” 
en For additional information contact 


R Scott Univer, JD, BDO Seidman 
BDO Seidman, LLP 
Accountants and Consultants General Counsel, at (312) 240-1236, 


www.bdo.com suniver @ bdo.com. 


© 2001 BDO Seidman, LLP. All rights reserved. 
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TERRY RUSSELL 
President of The Florida Bar 


“Caring and courageous with 
service and leadership in his soul.” 


by Jan Pudlow 


n 1978, when Terrence Russell was a young lawyer 

and Nova was a young university, both were flung 

into a David v. Goliath battle that not only secured 

his career as a stellar trial lawyer but rescued the 
school from the brink of extinction. 

And that’s no exaggeration. 

“Terry saved the university. Not only do I think highly 
of his legal skills but also as a man. He is ethical, and he 
loves the law,” says Abraham Fischler, president of Nova 
University from 1970 to 1992, a former public member 
of The Florida Bar Board of Governors who also served 
on the Supreme Court Judicial Nominating Commission. 

It was a riveting, high-profile trial that grabbed front- 
page news in Ft. Lauderdale. The defendant, the perma- 
nent trustee of a trust set up by insurance millionaire 
Leo Goodwin, Sr., had refused to turn over a $14.5 million 
bequest to Nova University. 

Money tied up in the trust was the barrier between the 
law school and full accreditation from the American Bar 
Association that had required Nova to construct a law 
center instead of having law classes scattered around 
campus. It was a particularly critical time for the sur- 
vival of the entire Nova University, at the forefront of 
cutting-edge distance learning while foundering finan- 
cially. 

“That school would be dead today were it not for the 
fact that Terry was able to get that money collected ... 
every penny that we said was owed,” agrees Carl Schuster, 
who hired Russell to join his Ft. Lauderdale firm in 1970 
that is now Ruden McClosky Smith Schuster & Russell. 

When Schuster gave the Nova case to his younger asso- 
ciate, little did he realize it would swallow nearly two 
years full-time of Russell’s days, as he litigated six law- 
suits at the state, federal, and appellate levels. In the 
end, the case reaped $20 million for Nova, earned Russell 
his status as named partner, and resulted in the disbar- 
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ment of the defendant, who was a lawyer. 

Aided only by a paralegal and occasional help from an 
associate, Russell, a nine-year practitioner at the time, 
took on a cadre of lawyers whom the recalcitrant trustee 
had hired from major Miami firms. 

“I was so young that I didn’t appreciate the signifi- 
cance of the case until it was over. It was a monumental 
legal battle,” Russell recalls of the biggest case of his 
career. 

“Every time you were in court, the media were there 
watching it. The courts were under scrutiny for the way 
they were handling it. I took it and really ran with it. 
Wore ’em down. It helped me believe in myself a lot.” 

What kept him going, he says, was “just an absolute 
belief in the justice of the cause.” 

It’s that same tenacity, courage, and commitment to a 
cause he believes in that Russell will bring to the presi- 
dency of The Florida Bar, say those who know him best. 

“Terry is a street fighter,” says his wife, Mary Kay. “He 
does not back away from confrontation—ever.” 

Raymond Solomon, Russell’s cousin and best man in 
his wedding 35 years ago, says jokingly: “If it weren’t for 
Mary Kay, Terry probably would be a boxer. He’s a boxer 
in court— with words.” 

“He is very passionate, street smart with a sharp wit, 
worldly wise and political,” says daughter Cristy Russell, 
27, a lawyer at Rogers Towers in Jacksonville. 

“What’s always impressed me is when he finds some- 
thing important to him, he'll stick to it with tenacity. 
He’s very honest and forthright about things he feels 
strongly about. You don’t want to be on the other side of 
him.” 

Bruce Goorland, a partner and long-time friend who 
chose Russell to be godfather to one of his children, re- 
membered when former Florida Supreme Court Justice 
Ray Ehrlich introduced Russell, the president-elect of 
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the Bar, at the June 2000 annual 
meeting. 

“When you look at him, you think 
he’s a big gruff guy. But he’s just as 
gentle as a little St. Bernard,” said 
Ehrlich, who got to know Russell 
when he helped in his 1984 merit 
retention campaign, and they be- 
came good friends. 

“Terry carries a lot of weight in his 
work, and he moves with agility and 


grace .... He has the vision and the 
desire to take the Bar to new 
heights.” 


Soon thereafter, a litter of stuffed 


St. Bernards suddenly appeared on 
Russell’s desk, along with a St. Ber- 
nard engraved atop his letterhead 
stationery. 

“Terry has a good heart,” Goorland 
says. “But he is a formidable adver- 
sary, and I don’t think any of his ad- 
versaries would think of him as a 
St. Bernard. More like a rottweiler.” 

“Very street smart and savvy,” 
says his 25-year-old son Greg, in 
medical school at the University of 
South Florida. “He will not be shy. 
He has a habit of coming to things 
and leaving them better than be- 


fore. He takes the best and makes it 
better. He has service and leader- 
ship in his soul. That’s what’s driv- 
ing him.” 

That fighting spirit, driven by com- 
passion for the less fortunate and 
passion for his profession, is what 
propelled 56-year-old Russell to try 
again for the Bar presidency after a 
close defeat by 250 votes cast out of 
21,000 in 1991. 

“It was a very tough experience to 
lose a race that probably was the 
closest in The Florida Bar’s history,” 
Russell says. “But, interestingly 


Top Agenda: Boosting Public Service, 
Defending Judicial Independence 


Energizing Florida's lawyers about the value of public ser- 
vice and recharging their commitment to equal access to 
justice will be among Terry Russell's top goals as president 
of The Florida Bar. 

“| don't want to diminish what we do. We do a tremendous 
job. We are the most giving and committed profession in 
history, and by far of any profession in the United States,” 
Russell says. 

He's very proud of the Interest on Trust Accounts pro- 
gram that has generated more than $156 million for civil 
legal issues over the past 20 years, and $1.6 million in cash 
contributions from lawyers, and another 1.3 million hours of 
lawyers’ time to pro bono programs last year alone. 


But all of that generosity is not nearly enough, meeting 
only one-third of the needs of poor people who cannot afford 
to pay for legal services. 

“We're going to reaffirm our commitment to public ser- 
vice and showcase it and make it part of everybody's con- 
scious assessment of what this profession is all about in 
this state,” Russell says. “I want lawyers to realize that the 
key to a positive public perception is not talking about what 
we do, but doing what we do.” 

In that spirit, he plans an August 24-25 retreat in Naples 
for the three boards: The Florida Bar Board of Governors, 
the Foundation, and the Young Lawyers Division. While the 
Foundation board members are committed to the cause “as 
second nature,” Russell says, some members of the Board 
of Governors have “a gap in their level of understanding.” 
With the YLD, he wants to raise awareness about the im- 
portance of public service at a time when there is more 
pressure for young attorneys to put in 2,200 billable hours 
a year, and there is a danger of “drying up the pool of volun- 
teer talent.” 


But the full answer to solving the question of access to 
justice for all stretches beyond lawyer volunteerism, Russell 
believes. 

“Providing civil legal services to the poor is a social re- 


sponsibility,” he says. “Taxpayers should foot part of the bill. I'd 
like to see Florida drop out of the elite club that it is in and it 
doesn't need to be in. Florida is one of only 11 states in the 
union where there is no public financing for civil legal assis- 
tance. That's kind of pathetic. I'm talking about tax support 
for civil litigants. We depend on IOTA revenue. We depend 
on Legal Services Corporation. We depend on pro bono con- 
tributions from lawyers, grants, and voluntary contributions. 
And it's not near enough. The public needs to understand that 
giving people access to the legal system and the ability to 
solve their problems in a civilized way is a social responsibility. 
It’s not just the responsibility of lawyers.” 


Another major goal will be to strengthen the Bar's efforts 
to defend the independence of the judiciary and the legal pro- 
fession at a time of increasingly bitter attacks from the legis- 
lature. 

“| agree with the Chief Justice's assessment, and that is if 
we were to view this process like a jury trial, and we would 
present our case, we know we've got a winner,” Russell says. 

“As long as we can rely on the facts, we win. My focus 
and my challenge will be to make sure that the media, the 
people, and to the extent that | can convince the politicians— 
that they should keep their eye on the ball. Keep their focus 
on the facts, because the facts will carry us.” 


Russell is ready to throw himself into the political fray 
with what he calls “a more proactive approach” to make sure 
everyone understands how important an independent judi- 
Ciary is in maintaining the balance of power in a democracy. 

“Im not sure The Florida Bar, as an institution, is as well 
prepared as it needs to be. | don't think the legal profession 
in Florida is as well prepared as it needs to be to face these 
challenges. | want to start the ball rolling toward making 
sure we are better prepared for next year's legislative ses- 
sion than we were for this one. That's not a criticism, but it 
is simply a need to recognize a changing and far more hos- 
tile environment that will require a more proactive approach 
to solving political problems.” 


12 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2001 


| | 

| 
| 
| 
| 
| 
| 
| 

| 
| 


Son Greg, 25, entering his fourth year of medical school at the University of South Florida, and 
27-year-old daughter Cristy, a lawyer at Rogers Towers in Jacksonville, are the pride and joy of 
Mary Kay and Terry Russell, who will celebrate their 35th wedding anniversary July 2. 


Tiffany Photographic Studio 


enough, it provided the platform for 
this opportunity, because I discov- 
ered 10 years later that all the 
friends I had made then, all the 
people who believed in me then, still 
do now. And they wanted me to do 


this again. It made for a very pow- 
erful and convincing show of support 
that I think had a lot to do with me 
securing the office now.” 

Russell was poised to campaign, 
his brochures printed and his 


website up, but he was relieved to 
learn he got the job of leading 
Florida’s lawyers unopposed for the 
2001-2002 Bar presidency. 

It may well be a blessing in dis- 
guise that he lost the race for Bar 
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Terry and Mary Kay Russell built 
a love to last a lifetime during college years. 


president the first time around, 
many say, as Russell’s political savvy 
will serve the Bar well as the inde- 
pendence of the profession and the 
judiciary continue to face increas- 
ingly bitter attacks in the legisla- 
ture. 

“The timing right now, with the 
different situations that the Bar is 
facing, makes this a much better 
time for him; for the gifts that he 
has,” says Mary Kay. “He loves the 
political arena. He’s very good at it. 


You tend to love what you’re 
good at. He’s very good also 
at coming to solutions. He’s 
very good in a crisis. He 
thinks on his feet.” 

Says friend and former 
= Board of Governors member 
“. Austin Peele of Lake City: “I 
~ think he will be a better 
president today than he 
would have been 10 years 
§ ago. I think he will serve 
quite admirably. He will give 
us good mature leadership 
. that will help us through 
some difficult times.” 

And Russell agrees: “It’s 
P= much more challenging now 


QR to deal with a very changed 


Florida demography. Then, it 
was a very strong Democratic 
state. Now, it’s a moderately 
Democratic state with independent 
voters in control and mostly Repub- 
licans in office. A lot of people have 
told me they’re happy I’m here now, 
because of what they perceive to be 
my aptitude for politics.” 

His voice fills with passion when 
he describes his dismay that pro- 
posed legislation in the House would 
dramatically politicize the judi- 
ciary and gut the Bar. 

“I don’t think you horse-trade on 
an issue like that. The response I 
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Young Terry Russell is 
the oldest of two sons of 
Louise and Russ Russell. 
Hardworking, blue-collar 
parents raised by 
immigrants taught him by 
example that “the only 
way to accomplish 
anything and to achieve 
a goal was by working for 
it. Nobody was going to 
hand it to me.” 


got from them is, ‘Well, we’re doing 
some horse-trading so we didn’t have 
to vote on an even worse bill.’ How 
many times can they cut your head 
off? A threat to judicial indepen- 
dence is a threat to your professional 
life. How can you ever support some- 
thing like that? You can horse-trade 
with things that are not vital. But 
don’t horse-trade with a core issue 
of your profession,” Russell says. 

“T believe strongly in the value of 
an independent and impartial ju- 
diciary and the long-term impor- 
tance that has played to our democ- 
racy. ll fight for it, figuratively, to 
my dying breath. I will fight for it— 
whatever it takes.” 


A Dramatic Contrast 

Russell’s impressive’ sun- 
drenched offices in downtown Ft. 
Lauderdale fill five floors of a high- 
rise, with a panoramic view of the 
Atlantic Ocean. Andy Warhol’s 
signed prints of famous faces look 
down from the walls of the lobby. It’s 
a dramatic contrast to the humble 
building that housed the four-law- 
yer firm when he was hired in 1970 
to work with Don McClosky, Carl 
Schuster, Elliot Barnett, and Hank 
Schmerer (the latter two now de- 
ceased). 

“They had one thing in common: 
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They were all Jewish, and they 
couldn’t get a job in this community 
because they were Jewish,” Russell 
says. “Here are these four Jewish 
guys hiring a Lebanese boy who is 
Catholic! And it never crossed their 
minds or mine.” 

In the next three decades, Russell 
built his reputation as a complex 
business litigator while the firm 
grew to 185 lawyers in nine offices. 

“T really believe in the system very, 
very much. I am infinitely proud to 
be part of it. I still pinch myself when 


I realize how far I’ve come through 
the profession to have the privilege 
to serve as president of the Bar. The 
background I came from as a kid, I 
never thought I could achieve this 
much.” 

Russell was born in September 
1944, before World War II ended, 
and while his father, a D-Day vet- 
eran, still overseas. 
Hardworking, blue-collar parents 
raised by immigrants taught him 
by example that “the only way to 
accomplish anything and to achieve 


a goal was by working for it. Nobody 
was going to hand it to me.” 

Both sets of grandparents immi- 
grated from the Middle East, his 
maternal grandparents from a small 
village in the mountains of southern 
Lebanon, one of the few remaining 
Christian enclaves. His father’s fa- 
ther was given the American name 
“Russell” at Ellis Island. 

His other grandfather died when 
his mother was about six months old, 
from the great 1918 influenza epi- 
demic that killed 20 million people. 


When Terry Russell was a little boy, he spent every dime 
he got on little balsa-wood glider airplanes. 

“If | got a quarter, that was a big deal, because then | could 
go down and get a big wind-up type that would maybe last 
one day until it got beat to death,” he recalls. 

On a particularly memorable birthday when he turned eight 
years old, his mom and dad delighted him with a gasoline- 
powered, controHine airplane. 

As the little boy grew, so did the airplanes. 

A picture in his office shows Russell grinning next to a 
floor-to-ceiling, 8-foot wingspan 
scale model of a fullsize aerobat- 
ics airplane, complete with the 
Bud Lite logo, like the one Leo 
Laudenslager flew to the world 
championship. 

“Terry was very good in the 
competitive end of it for awhile. 
Then when his profession be- 
came so competitive, he decided 
to just do the fun flying,” says wife # 
Mary Kay. a 

Russell not only has won tro- § 
phies for flying these sophisti- 
cated remote-controlled planes, 
he has built them from scratch. 


His hands-on hobby got a 
jump start while he was recuper- 
ating from knee surgery in law 
school, and Mary Kay suggested 
an airplane kit to help ward off the boredom of being bedrid- 
den. 

When they bought their first house in Miami in 19771, it 
had a little workshop out back, and that’s where Russell could 
often be found. Young son Greg would serve as the pit crew 
when theyd fly the planes in open areas west of Ft. Lauder- 
dale. 

“Yes, my dad spent hours in that workshop building the m— 
or repairing them more often than not,” remembers Greg. 


A Piloting Passion 


‘Son Greg serves as pit crew when his dad, 
Terry Russell, takes his remote-controlled 
aerobatic airplane for a soar. 


“Before | was born, he'd go to contests and he had a bunch 
of trophies. The one he took the hardest was when | was about 
six or seven, one airplane he loved, a speedy little thing, flew 
by and another plane's wing turned off the switch over the 
airplane. He had to watch it crash. He came home that day 
most solemn.” 

Russell has spent as long as four months building a single 
airplane. “Lots of glue and lots of patience,” Russell says. 

And lots of money—thousands of dollars. 

Always the lawyer, Russell made sure he was a member of 
the Academy of Model Aeronau- 
B tics that provides liability insur- 
ance. 

“You don't want to do this with- 
out liability insurance,” Russell 
advises. “It's a potentially danger 
ous activity.” 

Russell learned he didn't want 
to do it with law partner Bruce 
Goonand around, either. 

» “He's been with me several 
as times, and | don't believe I've ever 
brought an airplane home—other 
Ne than in a paper bag—with him 
“eae there,” Russell laughs. “It's really 


= one in years—except when Bruce 
=“ happens to be around. He 
doesn't go with me anymore.” 


Goorland chuckles as he re- 
counts how he has watched Russell crash three airplanes on 
three separate occasions. 

“Yes, when it came to his airplanes, | was jinxed,” Goorland 
admits. “He hated it when | called them model airplanes. He 
said, Theyre not a model of anything. They're real airplanes.” 

To relax from the stress of his lawyerly days, Russell pow- 
ers his airplane higher and higher. As the wings swoop and 
dip in the wild blue yonder, this piloting passion is real enough 
to put a little-boy grin on a grown man’s face. 
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Though his mother was valedictorian 
of her high-school class, she missed 
a great opportunity to go to college 
and stayed home to help her family 
and became a bookkeeper. Russell 
describes his one brother, Larry, a 
dozen years younger, as brilliant: He 
was valedictorian of his class at 
Bishop Kenny, went to Georgia Tech 
and Stanford and became an engi- 
neer. 

His father managed a liquor store 
for one of the family patriarchs, and 
ultimately opened a gas station of 
his own on Jacksonville’s south side, 
where Russell worked during his 
junior and senior years of high 
school. 

It was during one of those greasy 


hands, check-under-the-hood, fill-’er- 
up days working at the gas station 
that the unexpected happened and 
piqued 16-year-old Russell’s inter- 
est in the law. 

A white middle-aged man pulled 
into the gas station, with a young 
black female in the passenger’s seat, 
a rare occurrence in Jacksonville in 
the early 1960s. 

“T took note of it. She looked a 
little scared. I didn’t know what to 
make of it. But I did note the make 
of his car,” Russell recalls. 

When the man paid for his gas 
with a check, that was his big mis- 
take, because Russell got his license 
number. As it turns out, the man 
had assaulted the girl. The victim 


if Terry Russell could design 
the perfect day, he would spend the 
coolness of morning in his garden 
tending his roses. 

“| tell the yard man: ‘Don't 
touch anything with flowers or fruit. 
I'll take care of it,” says Russell. 

His rose garden is his refuge. 
It's the calming place, as he says, 
where he “runs for cover” from the 
stresses of his legal profession. 

Amid the perfume of blos- 
soms and the dazzling vision of pas- 
tels and reds of Peace and Mr. Lin- 
coln roses, Russell wards off 
nematodes and other ravenous in- 
sects. Gently, he prunes, feeds, and 
nurtures his thorny prizes. 


“They are so beautiful, espe- 
cially the hybrid teas. It’s hard to 
grow an ugly rose,” Russell says. 
“They are like a relationship or like 
a child. If you love them and take 
care of them, and you give them 
what they need, they reward you 
with their beauty.” 

Russell the rosarian is the per- 
fect image for this tough trial law- 
yer with a soft heart. 

“| think of rose gardeners as 
little old ladies with hats on. To see 
this big hulk of a guy tending a rose 
garden . . .” says law partner Car! 


A Rose Garden 


Schuster, his words turning to 
chuckles. 

“Yes, beneath that veneer, 
there is a lot of sensitivity, abso- 
lutely.” 

Like so many of his successes, 
Russell gives credit to his wife, 


Mary Kay. 


“She has a highly specialized 
planting soil she formulated her- 
self. She got a bunch of rose books 
and made this recipe,” Russell 
says. “You can almost see the 
roses smile.” 

His wife smiles as he hands 
her another bouquet of roses 
freshly cut from the backyard. 

It's no surprise when he says 
softly: “| grow the roses for her.” 
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reported it to the police and said 
they had stopped at a gas station. 

A pair of detectives knocked on the 
Russells’ door, and the high-school 
senior who'd never been to a court- 
house before became a material wit- 
ness in the case, testifying before a 
grand jury and at the trial and re- 
trial. 

“I spent a lot of time in dialogue 
with the police officers and the state 
attorney, and I thought the system 
was fascinating. I didn’t have any- 
thing to compare it to, but I thought 
these guys were really sharp. I spent 
a lot of hours sitting out in the hall 
waiting to testify and spent hours 
and hours watching the comings and 
goings of attorneys at the Duval 
County Courthouse,” Russell says. 

“I thought the whole system of 
justice was very impressive. I 
thought maybe this is a career 
choice I might be interested in. I re- 
ally trace the roots of my desire to 
be a lawyer right back to that inci- 
dent and my exposure to the legal 
system.” 

But his mother’s reaction at the 
time was: “You don’t want to be a 
lawyer. There’s thousands of them 
out there, and they’re all starving 
to death!” 

“She wanted me to become a doc- 
tor. I’m just sorry she won’t be here 
to see her grandson become one,” 
Russell says of his mother, now de- 
ceased. 

Russell is the first to admit he was 
not a great student at Bishop Kenny, 
a Catholic high school in Jackson- 
ville, spending more energy letter- 
ing in football than cracking the 
books. 

“As a matter of fact—I’ll never for- 
get this—my high school guidance 
counselor told my mother: ‘You 
know, maybe, Mrs. Russell, you 
ought to send him to trade school 
and he can learn to be a welder or 
something.’ I was pretty bad.” 

When he tore his knee to 
smithereens, during the next to the 
last game of his senior year, any 
chance of getting a college football 
scholarship was nixed. 

“So I went to St. Leo College (near 
Tampa) because it was run by 
Benedictines, and it had a reputa- 
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tion for taking guys like me and 
making them into people who can 
succeed. My mother said, ‘You’re go- 
ing to college.’ And I said, ‘OK, I'd 
like to do that anyway.’ And my dad 
said: ‘ll make sure you go to col- 
lege, as long as you succeed.’ I said, 
‘T hear ya.’ I went to college feeling 
like I had to switch my agenda, and 
I did.” 


“This Ils My Lucky Day!” 

As it turns out, it was all meant 
to be, because Mary Kay—a girl he’d 
only admired from afar at his Jack- 
sonville high school—also went to 
St. Leo. 

“I walked up on her in the cafete- 
ria. She spun around. I had no idea 
if she would remember me or not. 
She looked at me and said, ‘Aren’t 
you Terry Russell?’ And I thought 
to myself: ‘This is my lucky day!’ She 
remembered me and I sure remem- 
bered her. And we never dated an- 
other person since.” 

As Mary Kay tells it: “I went to 
St. Leo because my mother wanted 
me to go to a Catholic school. Terry 
went to St. Leo because his mother 
wanted to calm him down.” 

Her first introduction to Terry was 
when she was a freshman in high 
school and she and three of her 


friends threw a 
party. 

“He brought 
two friends to 
the party who 
we did not in- 
vite. They went 
out into the 
backyard and 
proceeded to 
set off fire- 
crackers. We 
got into trouble 
with the neigh- 
bors, and they 
called the po- 
lice. He didn’t 
know who I was, 
but that was 
my introduction 


.... He was with 
the football crowd that was pretty 
lively.” 


Talk to members of the Pig-Outers 
crew—a group of Bar leaders who 
annually board a Winnebago in 
search of the world’s best barbe- 
cue—and it’s clear that Russell has 
not lost his fun-loving side (see 
sidebar). 

But what won Mary Kay over in 
college was Russell’s softer, gentler 
side: the perfect gentleman, the 
young man who slipped into a pew 
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Terry Russell, 
seated, with law 
partners, from 

| left, Harry Smith, 
Don McClosky, 
and Carl 
Schuster, has 
watched the law 
firm grow from 
four lawyers 
when Russell 
was hired in 
1970 to 185 law- 
yers in nine 
offices today. 


Spons 
Brown 


Three diehard Hurricane fans lost the “humiliation bet” when 
Terry Russell’s beloved Seminoles won the game. 
Left to right: Sam Fields, of counsel; Carl Schuster, partner; 
and David Lane, firm administrator. 


next to her at mass at the campus 
chapel, studied with her at the li- 
brary, and ate every meal with her 
at the cafeteria. 

“He was easy to talk to, and we 
shared a lot. We disagreed about 
some values in the beginning, and 
there were lots of debates, but the 
more we shared I saw as we went 
deeper that our values were much 
more similar than I had thought. 
His practical nature tempered my 
over-idealism,” Mary Kay remem- 
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“Terry has been a wonderful friend and supporter of the law school, 
financially and otherwise,” said FSU College of Law Dean Don Weidner, left, 
with Terry Russell and FSU President Sandy D’Alemberte, right. 


bers. “I needed in a relationship tre- 
mendous honesty. And Terry was 
very honest. He was extremely pro- 
tective. We went grocery shopping 
to get some things for an event, a 
whole bunch of us were going on a 
picnic. He put his grocery bag down 
and helped an elderly lady who was 
struggling with her groceries. And 
that was a big moment for me.” 

At a retreat, Russell shared more 
about his family and what they 
meant to him. 

“Instead of trying to impress me, 
he was showing me his real self. I 
saw someone very compassionate 
and very caring and very honest and 
very sensitive. I made him promise 
me, when we were talking about 
marriage, that we would never own 
a Cadillac. That we would never 
have a mink coat. And we would never 
do a big diamond. Because he said he 
wanted to be a lawyer, and I did not 
want to have materialism be the fo- 
cus of our life. That’s what I thought 
would happen,” Mary Kay says. 


Many years later, when Russell 
was a lawyer, he did buy a 
Cadillac—a big step up from the old 
Volvo with the wired-shut door they 
drove during law school days. 

“That was a very difficult day for 
me, a very difficult day,” Mary Kay 
says with laugh. “I must confess 
that many years later, he bought me 
a Datsun 280ZX, and I am ashamed 
to say I had so much fun in that little 
car!” 

Law partner Schuster laughs 
when he remembers Russell’s first 
Cadillac. 

“That was quite a thing for him. 
Terry grew up in very meager sur- 
roundings. So he had an opportunity 
when he started making some 
money to buy a Cadillac,” Schuster 
says. “I'll never forget the time that 
shortly after buying the Cadillac, he 
had to borrow money from Bruce 
(Goorland) to either get it washed or 
put gas in it!” 

But before a law career brought 
creature comforts, the newlywed 
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Russells, who 
married in 1966 
as soon as Terry 
got his under- 
graduate sociol- 
ogy degree from 
the University of 
Florida, after his 
A.A. from St. Leo, 
were the typical 
poor, but happy, 
college students. 
While Terry went 
to law school at 
Florida State 
University, Mary 
Kay worked at 
Retail Credit. 
“Our big 
adventure was 
going to the 
Laundromat one 
night a week. The 
big excursion 
was going to the 
grocery store once 
every two weeks. 
That was fun!,” 
Mary Kay ex- 
claims, even with 
a budget that al- 
lowed only $12 a 


Phil Sears 


week for food. 

“Our big night out, on Sunday, I 
would make fried chicken and cake 
from scratch. We’d take this cake and 
fried chicken to the drive-in movie, 
and that was our date night. How dare 
they tear that drive-in down!” 

Jon Wheeler, clerk of the First Dis- 
trict Court of Appeal, remembers 
when he and Russell and Doug 
Morford were fellow students in the 
charter class at FSU College of Law. 

The trio all had one thing in com- 
mon: They were broke. They stud- 
ied together and would sit at FSU’s 
Opperman Music Hall amphithe- 
ater to eat their brown-bag lunches. 

“My wife made my lunch every 
day, and one day I tried to put my 
teeth through the sandwich. In her 
haste, my wife made my sandwich 
not with the salami, but with the 
picture of the salami that comes on 
the package. The guys just howled: 
‘We’re so poor we have to eat the pic- 
ture of the meat!” Wheeler remem- 
bers with a chuckle. 


i 
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During law school, Russell was 
chief justice for the student 
government’s supreme court. 

“Terry was always a leader, well- 
liked and a hard worker,” Wheeler 
says. “Terry made himself, with 
Mary Kay’s help. She’s his rock and 
foundation.” 

As cousin Ray Solomon, who grew 
up with Russell, served with him as 
altar boys, and played opposite him 
in football, says: “He was hard- 
headed and stubborn. The turning 
point in his life was meeting his 
wife.” 


Kindred Spirits 

Former Board of Governors mem- 
ber Peele says of Mary Kay and 
Terry: “They are a real couple. She, 
in a very quiet sort of genteel way, 
has a great deal of influence with 
him and what he does. I know they 
are real kindred spirits.” 

Over the years, Mary Kay has 
been very involved in the commu- 
nity and continues to teach CCD, a 
Catholic Bible studies class for chil- 
dren, as well as serving on the board 
of Children’s Cardiac Research 
Foundation. Her volunteer work 
over the years has included serving 
on the board of Foster Grandpar- 
ents, graduating from Leadership 
Broward, and getting involved in 
Girl Scouts and volunteer work in 
her children’s school. 

At the heart of all this community 
service is Mary Kay’s empathy for 
those in need. 

She’ll never forget when she was 
a child in Jacksonville and wit- 
nessed an elderly black woman buy- 
ing dishes at Woolworth’s. The clerk 
refused to double-bag the purchase, 
as the customer had requested. 

“She was walking across the 
street and her bag ripped open and 
the dishes broke in the street. And I 
will never forget that, ever, ever,” 
Mary Kay says. “That moment had 
a tremendous impact.” 

Another awakening was when 
Mary Kay read a newspaper story 
about a homeless mother living out 
of her car with two children. 

“T read the newspaper article and 
cried,” Mary Kay says. “The next day, 
I opened the newspaper and read 
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Ray Ferrero, Jr., president of Nova Southeastern 
University, left, and Abe Fischler, right, former Nova president 
who credits Terry Russell with saving the school. 


about people who had gone to this 
woman with blankets and food and 
gifts for the children. I said: “Why 
idn’t I do that?’ It never occurred to 
me to try to find this person or call 
the newspaper or do something! It’s 
one thing to have compassion. It’s 
another thing to try to help.” 

Mary Kay’s mission of helping 
those less fortunate would take her 
into poor neighborhoods of Collier 
City. Sometimes, Terry would go 
with her. And they would take the 
children so they could “see that we 
have an obligation and an ability to 
help other people.” 

That compassion for the poor 
shines through in Russell’s goals as 
Bar president, as he wants to boost 
efforts for public service and find 


ways to better serve poor people in 
civil legal matters (see sidebar). 

“When I think of Terry, I think of 
courageous. No question about it. 
Caring and courageous,” says 
Hamilton Cooke, Jacksonville, past 
president of The Florida Bar Foun- 
dation. 

“I remember especially 10 or 12 
years ago when we were both on the 
Board of Governors dealing with 
whether the Bar would support the 
Bar Foundation in seeking manda- 
tory IOTA from the Supreme Court. 
Back then, it was a very volatile is- 
sue. Mention the word ‘mandatory’ 
and everyone gets their hackles up. 
Terry was receiving a lot of pressure 
from constituents in Ft. Lauderdale 
to vote ‘No.’ He participated in a very 
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effective debate and voted for man- 
datory IOTA.” 

Nevertheless, the BoG ended up 
voting 25-19 for an option that would 
have allowed lawyers to opt out of the 
pro bono IOTA reporting require- 
ment. 

“T just knew that Terry was very 
courageous. He is extremely dedi- 
cated to the issue of providing legal 
services to poor people,” Cooke says. 
“I think it was out of a true compas- 
sion for less fortunate folks, and he 
really does care.” 

Rosemarie Kowkabany, a cousin 
who grew up with Russell, says: “I 
think Terry hopes to do some good. 
In addition to making his living as a 
lawyer, he has a need to volunteer 
and serve. I think that’s just the way 
he’s built.” 

Being a proud father provides the 
loving framework for his life. 

“Being a father is sacrifice, respon- 
sibility, and reward,” Russell says. 
“You look back, and the nest is empty 
and you wonder, ‘Where did the time 
go?’ Kids are so responsive. If you 
parent them and love them when 
they are young, they will love you for 
a lifetime. They will never let you 
down.” 

He admits he was delighted but 
very surprised when his oldest child, 
Cristy, decided to go into law, instead 
of becoming a teacher. 

“I have this very vivid memory,” 


Cristy recalls. “When I was about 
five, my dad took me to his first of- 
fice. I remember sitting there in his 
client chair, and my feet didn’t even 
hit the floor. And he sat there in his 
lawyer’s chair. I asked him: ‘What do 
you do?’ And he said, ‘I’m a lawyer.’ 
And I said, ‘What is that? Do you sell 
things?’ ‘No, not really. I read a lot. I 
write a lot. I talk to people on the 
phone.’ I thought it sounded like the 
most boring job.” 

But as she got older, she got a lot 
more interested in the law and the 
good the profession can bring. 

“He would drive me to school ev- 
ery day, in high school, in downtown 
Ft. Lauderdale. We’d talk about be- 
ing a lawyer. I'd say, ‘Dad, what 
about Thomas Jefferson and 
Marbury v. Madison? And he’d say, 
‘What?’ He shaped my understand- 
ing of the law, not just a pure focus. 
He took it from the academic and put 
it in the real world,” Cristy says. 

“With the exception of his family, 
his big goal is to have this leadership 
role in the Bar, and I’m so thrilled 
he’s getting the opportunity to do it. 
He has experience as a leader, and 
he’s so good at finding common 
ground and using his political and 
social abilities to really make a dif- 
ference.” 

Son Greg, blessed with the unique 
blend of scientific proficiency as well 
as creative writing talent, got his un- 


dergraduate degree in English, co- 
founded a literary magazine at col- 
lege, and is entering his fourth year 
of medical school. 

His fondest memories with his dad 
are when he was a little boy and they 
would camp out at Camp Florida with 
the Indian Guides. 

“It was a neat experience for us to 
be together. We slept in sleeping 
bags. We’d really rough it. Sometimes 
we'd sneak away from camp and go 
to McDonald’s. I was Strong Eagle 
and my dad was Crazy Horse,” Greg 
says. 

And this proud son, who sounds 
and looks so much like his dad, 
thinks Terry Russell will make a 
great Bar president. 

“I know his knowledge, and I know 
his wisdom, and I know his intelli- 
gence. He will be the best advocate 
the Bar will have. No doubt in my 
mind. He'll give it everything he has. 
He always does.” 


Finding Employment 

When it came time for Russell to 
graduate from law school and find a 
job, FSU College of Law Dean Ma- 
son Ladd hooked Russell up with a 
job interview for a clerkship with 
Fourth District Court of Appeal Judge 
David McCain. Russell put on his only 
suit and a string tie, scraped up 


Continued on page 22 
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The Pig Out: A Mission for Good Southern Barbecue 


They call it “The 


Pig Out,” and their 
bold mission is to 
seek out and devour 
the best barbecue in 
the South. 

After their fill of 
another Gator foot- 
ball game, this group 
of otherwise dignified 
former Bar presi- 
dents and leaders, in- 
cluding President 
Terry Russell, climb 
into a motor home, 
mouths watering and 
stomachs grumbling, 
and head out on their 
next gastronomical 
adventure. 

“If you think it’s 
difficult to deal with 
the average egos of 
lawyers, take these former Bar presidents and throw them all 
together,” laughs Austin “Bubba” Peele, former member of the 
Board of Governors and chief Pig Out organizer extraordinaire. 


“Tl tell you what it really is: An opportunity to spend a 
weekend with some guys who | care so much for that I'll actu 
ally go to a Gator football game with them,” says Russell, a 
diehard Seminole fan. 


Outnumbered by Bull Gators, Russell can’t persuade 
them to go to a Seminole game. 

“(Former Bar President) Howard Coker swears he'll go to 
one during my year as president. I'll believe it when | see it. And 
even if he wants to go, he'll never get some of the others. They 
won't show up,” Russell predicts. 

College football loyalties aside, there's one thing that all 
the Pig-Outers can agree on: Good barbecue. 

Over the years, favorite destinations have included: 

* Cozy Corners, a little tiny restaurant in rural Tennes- 
see, near Memphis: “In my opinion, the best barbecue in the 
country. They even barbecue bologna, and it tastes delicious,” 
says Russell. 

* Sweatman’s Barbecue in an old farmhouse on the out- 
skirts of Eutawwille, South Carolina. 

* Dreamland in Tuskaloosa, Alabama, where the nibs are 
fingerticking good. 

“Im one of the charter members of the Pig Out,” says 
former Florida Bar Foundation President Ham Cooke, a 
Vanderbilt grad, the only other non-Gator in the group. “Terry 
had to pass the initiation, but he did it with flying colors.” 

Russell earned hero status when, after a football game in 
Fayetteville, Ark., he captained the motor home over wash- 
board back roads and got the gang to a pie shop in Devil's Bluff, 


THE LORRAINE MOTEL 


The Pig-Outers pause for a dose of history at The Lorraine Motel where Martin Luther King, Jr., was 
assassinated, from left: John Frost, Ben Hill, Bill Henry, John DeVault, 
Austin Peele, Mike McNerney, Terry Russell, Ham Cooke, Howard Coker, and Jack Harkness. 


lickety-split. 


Here's how Russell tells the story: 

“Austin always engages the proprietors in the backroom 
conversation. They told us, in our travels, that we needed to 
stop by and get some pies from The Pie Shop. Everybody 
seemed to know where The Pie Shop was. Austin says, ‘Let's 
see if we can get to that pie shop.’ So on my cell phone, | 
called this lady who baked these pies in her garage. | said, 
‘What kind of pie you got?’ 

“She went down this delicious sounding list, and | was 
repeating it to everybody. She said: ‘Where you at?’ | said, 
‘Well, we're just a little south of Fayetteville.’ She said: ‘Il close 
at 7. There’s no way you can get here by then.’ 

“And | said: ‘Lady, keep the lights on!’ 

“(Former Bar President) Ben Hill was sitting in the back 
of the van, and he still talks about this. The highways in Ar- 
kansas are not exactly what you would call modern. Got ruts 
in them every 20 feet where they join together, and the van 
was just doing this fishtail. He sat back there and got seasick. 
But we got there in time to get some of that pie.” 

The wives all stay home, and they like it that way. 

“This is a boy trip. Believe me, no women would want to 
go,” Russell laughs. “We eat barbecue and all the beans that 
go with it. Occasionally, it can be an explosive situation.” 


What does Mary Kay Russell think of her husband's 
membership in the elite Pig-Outers? 

“Better than a psychologist!” she is quick to say. “It's the 
most healthy thing he does. They have a wonderful time. They 
put the most terrible things in their bodies, but they are so 
totally relaxed. It’s just great, and they keep trying to top each 
event.” 
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“| know The Florida Bar has always been one of his 


passions. He considers Bar service to be a calling.” 


enough money to buy gas to drive to 
Ocala, wondering if he had enough 
gas to get home. Running only five 
minutes late, he was dismayed to 
find he had been stood up by the 
judge. McCain went on to be elected 
to the Florida Supreme Court, but 
was soon thereafter impeached for 
bribery and helped inspire merit se- 
lection and retention of Florida’s ap- 
pellate judges. 

“My dear friend and professional 
role model, Ray Ehrlich, still talks 
about it: ‘My God, do you know how 
lucky you were that day that he 
stood you up?” Russell recounts 
with a laugh. 

Fortune smiled once again on 
Russell, because Dean Ladd lined up 
another interview for Russell—this 
time clerking for U.S. District Judge 
William O. Mehrtens. It was that 
1969 job that helped get him hired 
at his law firm in 1970, because 
partner Hank Schmerer had once 
clerked for that judge, too. 

“We just knew that to be a clerk 
for Judge Mehrtens, you would have 
to be a pretty outstanding person. 
He demanded that out of his clerks,” 
recalls Schuster of that day he in- 
terviewed young Russell at the old 
Governors Club Hotel. “We liked 
him right away .. . . We saw the 
potential there, and we knew that 
the judge had thought a lot of him.” 

His longtime law partners and col- 
leagues certainly think a lot of him 
now. 

As for his litigation style, 
Schuster says: “Terry is very quiet, 
even as big as he is. From the stand- 
point of being able to convince a 
judge or a jury, he says the right 
things at the right time. He doesn’t 
just blab. Some lawyers tend to get 
up and their mouths just run. For 
whatever reason, they just like to 
hear themselves talk. They typically 
hurt themselves, because they say 
too much. Terry just seems to know 
exactly what to say, how to say it, 
and when to say it. He doesn’t rant 
and rave or bang his hand on the 


lectern. He is able to present his po- 
sition in a way that he believes the 
other side wants to hear it. He’s been 
incredibly successful over the years 
in litigation.” 

Sandy D’Alemberte, former presi- 
dent of the ABA and president of 
FSU, has been on both sides of the 
courtroom with Russell. 

“I’ve been his opponent and client. 
He understands the law can be prac- 
ticed within the adversary system 
without being disagreeable,” 
D’Alemberte says. “He’s a great con- 
sensus-builder and a person who 
does reach out to bring people in, es- 
pecially young lawyers. I think we'll 
find him to be one of the most inno- 
vative Bar leaders.” 

Partner Don McClosky describes 
Russell as possessing “an extremely 
agile and alert mind. When Terry 
sets his mind to do something, some 
tremendous percentage of the time, 
whatever he sets his mind to do, he 
does. He analyzes a situation and 
comes up with recommended solu- 
tions, gets a consensus on how to 
handle it, and implements it to the 
best of his ability.” 

Partner Bruce Goorland, who 
joined the firm in June 1970 six 
months after Russell was hired, de- 
scribes him as “the consummate 
trial lawyer. He has incredible drive. 
He has one of the most analytical 
minds you will find. That’s how he 
separates the wheat from the chaff. 
I know The Florida Bar has always 
been one of his passions. He consid- 
ers Bar service to be a calling. He 
believes in giving back to the pro- 
fession. Terry always strives for the 
best. If he is going to be involved in 
an organization, he doesn’t want to 
be a follower. He wants to be a 
leader.” 

Florida Supreme Court Justice 
Leander Shaw became friends with 
Russell when, a decade ago, he man- 
aged Shaw’s statewide merit reten- 
tion campaign against forces who 
wanted to unseat the justice be- 
cause of his ruling in the abortion 
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consent law. 

“T’ve got to tell you that I’m a pro- 
life Democrat, that rare combina- 
tion,” Russell says. “Leander Shaw 
and | are philosophically opposed on 
that issue, but I really do believe that 
he did his job and did it as he felt he 
needed to. So I found myself in that 
conundrum: really wishing he hadn’t 
ruled that way, but recognizing that 
he was a wonderful jurist and some- 
body who clearly needed to be re- 
tained in office. And I was going to 
help him stay there. I believe in the 
independence of the judiciary and 
the need to maintain the integrity 
of the merit selection process. 
Leander Shaw did not deserve to be 
knocked out of office because some- 
body didn’t agree with one opinion 
he wrote.” 

They cruised the state together, 
visiting black churches while Shaw 
dazzled the congregations with his 
personification of hope. 

“I understood better what it 
meant to have somebody like 
Leander Shaw on the court. They 
loved him. They idolized him. They 
should have,” Russell says. 

The justice returns the compli- 
ment when he says of Russell: “I 
can’t think of finer people to lead the 
Bar, quite frankly. Terry is one of 
those people who has labored in the 
vineyards for years, as long as I can 
remember. To see him now elevated 
to leadership, I think, is just a natu- 
ral evolution that is well-deserved. 
Terry is the salt of the Earth, as far 
as the Bar is concerned. He’s one of 
these people who is just steady in 
the boat. He’s not going to be all en- 
thused about something and then 
lose that enthusiasm. He’s just go- 
ing to move along at his pace and 
get the job done,” Shaw says. 

“IT think he’s very compassionate 
and knows Bar matters inside and 
out. I think he'll do great things. I 
know he has ideas on how he thinks 
the Bar ought to operate and how it 
ought to serve people. Serving 
people will be high on his agenda 
and will be part of his legacy when 
he leaves.” O 


Jan Pudlow is associate editor 
of The Florida Bar News. 


a, 
= 
t 
4 

sie 


ce Insuran 


CNA pro 


Securing the proper 


professional liability 
program requires a 
knowledgeable agent 
and a trusted financial 
partner. Contact our 


dedicated agent today 


to find out more. 


P.O. Box 998, Covington, LA 70434 


Company, one of the CNA Insurance companies. The advertisement is for 
of the products and services offered. Only the policy can provide 


a general. 
the actual terms, coverages, amounts, ‘conditions and exclusions. All coverages are not available in all states. CR-01-017 


4 

: 

4 

more information, please call 
=800-445-7227 ext. 521 or visit 

The yers Professional Liability proaram is underwritten bv 
j 


Understanding the 
First-to-File Rule and its 
Anticipatory Suit Exception 


by Michael Cavendish 


t the start of a dispute in the federal courts 

the strategic decision of where to file suit is 

often a key consideration. Different venues can 

bring different juror demographics, docket 
speeds, and judicial dispositions on substantive law. 
There is also the comfort factor: Most litigators prefer to 
appear before their nearest court before judges they know. 
In commercial suits, the decision of where to file is often 
enmeshed with the decision of whether to file first and 
assume the posture of plaintiff. 

If the federal suit involves two sophisticated parties, 
each with veteran counsel on speed dial, deciding where 
to file is a luxury frequently afforded only to the party 
that files first. Often both parties will desire to be the 
plaintiff in order to secure their venue of choice. When 
this situation arises, both parties will find themselves 
subject to a well-established but lightly discussed proce- 
dural rule and its key exception. 

When federal judges must decide which of two com- 
peting lawsuits filed in separate federal courts is the first 
one properly brought, they often invoke the first-to-file 
rule. The rule and its great anticipatory suit exception, 
which is almost as widely applied as the rule itself, can 
mean the difference between the success or failure of one 
of two competing suits. Those litigants who understand 
the first-to-file rule and its anticipatory suit exception 
before filing suit will be better prepared to persuade the 
court that their suit should have priority. 


The First-to-File Rule 

Courts in the federal system maintain a system of co- 
mity among themselves. The particular expression of 
comity invoked when two parties file substantially the 
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same suit against each other in different federal juris- 
dictions is the first-to-file rule.’ This rule is not codified. 
Rather, the first-to-file rule is a general principle of case 
management in the federal system.” The thrust of the 
rule is that, absent compelling circumstances, federal 
courts will defer to actions previously filed in other fed- 
eral courts when the parties and issues in the two suits 
are essentially the same.’ 

In general, the first-to-file rule gives priority to a prior- 
filed action over a later-filed action.’ A corollary of the 
first-to-file rule gives the decision on the propriety of the 
first-filed suit to the district court presiding over that 
suit.” The rule does not operate as a per se rule but in- 
stead allows either the first or second court the discre- 
tion to dismiss, stay, or transfer a duplicative suit pend- 
ing before it upon learning of the existence of a similar 
suit between similar parties filed in another federal 
court.® Courts may also enforce the first-to-file rule by 
enjcining the plaintiff in the disfavored suit from pros- 
ecuting his or her case.’ A court’s discretion in applying 
the rule, however, does not extend beyond the bounds of 
comity. Indeed, if a second-seized court fails to consider 
the application of the first-to-file rule it may commit re- 
versible error.* 

The rule is an instrument of deference and discretion’ 
and is not one to be applied rigidly, mechanically, or in- 
flexibly.'” A court applying the rule can be expected to 
perform a factual analysis of the dispute’s history, up 
through and including the competing filings, in exercis- 
ing its discretion in applying the rule.'! 

As explained below, the key to persuading a court to 
apply the rule in one’s favor is to keep a careful record of 
the evidence regarding the pre-filing history of the dispute. 
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Anticipatory Suit Exception 

Federal courts have fashioned eq- 
uitable exceptions that prevent the 
application of the first-to-file rule 
from working an injustice upon the 
second-filing party.'” One not un- 
commonly encountered exception,’” 
or obstacle, to the application of the 
first-to-file rule is the so-called “an- 
ticipatory suit” exception.’ For the 
litigator who files suit first against 
an adversary who then also files 
suit, the anticipatory suit exception 
is a potentially formidable argu- 
ment against the first suit’s prior- 
ity. 

Federal courts will apply the an- 
ticipatory suit exception when they 
determine that the criteria for the 
exception have been met. The excep- 
tion criteria are much the same 
among most federal courts; however, 
they are not weighed uniformly, ren- 
dering application of the anticipa- 
tory suit exception inconsistent and 
occasionally unpredictable. 

The purpose of the anticipatory 
suit exception is to discourage pro- 
cedurally unfair suits filed to frus- 
trate settlement discussions, or to 
engage in brinkmanship, or to trans- 
mute a party from defendant to 
plaintiff not to pursue a claim or 
right, but solely to pick the ground 
they wish to fight on. As stated by 
the court in Ontel Products, Inc. v. 
Project Strategies Corp, 899 F. Supp. 
1144, 1150(S.D.N.Y. 1995): “Where 
a party is prepared to file a lawsuit, 
but first desires to attempt settle- 
ment discussions, that party should 
not be deprived of the first-filed 
rule’s benefit simply because its ad- 
versary used the resulting delay in 
filing to proceed with the mirror 
image of the anticipated suit.” 

At least two policy rationales sup- 
port the anticipatory suit exception 
to the first-to-file rule. The first ra- 
tionale is the desire for procedural 
fairness. This rationale reflects the 
courts’ concern that a plaintiff 
should not lose his or her traditional 
choice of forum because the defen- 
dant anticipated the impending suit 
and preemptively struck by filing 
suit first in a different court." 

The second policy rationale re- 
flects the value federal courts place 


The anticipatory suit 
exception 


encourages would- 
be plaintiffs to 
attempt settlement 
talks in good faith, 
even when the 
complaint has already 
been drafted. 


on encouraging settlement discus- 
sions. This rationale comports with 
the general federal judicial trend of 
winnowing out unnecessary law- 
suits. The anticipatory suit excep- 
tion encourages would-be plaintiffs 
to attempt settlement talks in good 
faith, even at a stage in the conflict 
where the complaint has already 
been drafted, without fear that the 
settlement efforts will be punished 
by the filing of an anticipatory suit.'® 


Applying Anticipatory 
Suit Exception 

The anticipatory suit exception is 
applied widely but not uniformly. 
Variation in the exception’s appli- 
cation is not surprising because the 
discretionary nature of the rule al- 
lows a judge to focus on the facts of 
each case. Two courts reviewing 
similar facts can reach different con- 
clusions when applying the excep- 
tion, not because they use different 
criteria, but because courts in their 
discretion assign different weights 
to the criteria, effectively changing 
the application of the exception from 
district to district. This variation 
can occasionally result in differences 
in the application of the exception 
between jurisdictions." 

The party promoting the second- 
filed suit who raises the anticipatory 
suit exception bears the burden of 
producing evidence of the anticipa- 
tory character of the first-filed suit.'* 
After this burden of production is 
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satisfied, the reviewing court weighs 
this evidence and any counter-evi- 
dence tending to show that the first- 
filed suit was not anticipatory, and 
decides in its discretion whether the 
exception has overcome the rule.'® 

When deciding whether the pro- 
ponent of the anticipatory suit ex- 
ception has overcome the presump- 
tion favoring the first-filed suit, 
courts inquire into the pre-filing his- 
tory of the dispute. In inquiring into 
this history, courts often focus on 
pre-filing communications between 
the parties, examining both their 
content and their surrounding cir- 
cumstances. 
¢ Pre-filing communications 

Demand or notice letters and re- 
sponses thereto are very often the 
chosen manner of communication 
between feuding parties at the out- 
set of a dispute. Not surprisingly, 
these letters (or increasingly, faxes 
and e-mails) are prime subjects of 
examination in the anticipatory suit 
exception analysis and are evidence 
that courts expect to see. For ex- 
ample, a demand letter stating an 
intent to sue promptly if some con- 
dition is not met, or if some act is 
not performed or refrained from, can 
be evidence that the recipient of the 
letter anticipated the suit threat- 
ened therein.” 

Demand letters are hardly uni- 
form, however, and frequently re- 
flect the personality of the author 
as much as the posture of a dispute. 
Therefore, courts will scrutinize the 
content of a letter to determine 
whether it appears to be an expres- 
sion of a genuine intent to file suit 
immediately, or merely a veiled 
threat, an instrument of leverage, 
or saber-rattling.”' If a court deter- 
mines that a letter is theatrical, it 
may also determine that the recipi- 
ent drew the same conclusion, and 
did not anticipate an imminent fil- 
ing. Because courts give demand let- 
ters such scrutiny during an antici- 
patory suit exception analysis, 
counsel should objectively analyze 
their pre-filing communications be- 
fore transmitting them. 
© Surrounding circumstances 

Besides pre-filing communica- 
tions, the other area of the antici- 
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patory suit analysis is the circum- 
stances surrounding those commu- 
nications. In this area of inquiry, 
courts evaluate the competing par- 
ties’ acts or omissions to try to de- 
termine if the party accused of com- 
mitting an anticipatory filing really 
“jumped the gun.” 

In other words, a court will look 
at circumstantial evidence. When a 
party accused of a breach of contract 
or infringement files suit immedi- 
ately after an unsuccessful settle- 
ment meeting or negotiation, a court 
may find in these circumstances 
that the suit was filed in anticipa- 
tion of an impending suit by the ac- 
cuser.” Alternately, courts may con- 
sider an omission, such as a party’s 
failure to respond to a demand let- 
ter or to entreat their accuser to an 
out-of-court resolution, prior to fil- 
ing their lawsuit.” 

Moreover, the amount of time that 
elapsed between pre-filing events 
and the filing of a suit, or between 
the filing of two suits, can be sig- 
nificant. For instance, a period of six 
weeks between the filing of the first 
and second suits can be circumstan- 
tial evidence that the second suit 
was not really imminent, or seri- 
ously contemplated, or that it may 
not have been filed at all except as 
a response to the first.” 
© Combinations of evidence 

Evidence of two or more factors 
indicating an anticipatory filing is 
generally preferred to evidence of 
one, which, unless remarkably com- 
pelling by itself, will not usually 
overcome the presumption that the 
first-filed suit takes precedence.”° 

A combination of factors can cre- 
ate a synergy of evidence, making 
each factor appear more persuasive 
when combined than when pre- 
sented apart as isolated proofs. For 
example, when an accuser sends a 
grave demand letter demanding 
prompt compliance, and then waits 
months until filing suit after the 
accused files first, a court may con- 
strue the communicative and tem- 
poral elements together and con- 
clude that the accuser’s actual 
intent to sue was questionable.” 

The factors discussed above are by 
no means exhaustive. A successful 


The policy rationales 
underlying the first- 
to-file rule and the 

anticipatory suit 
exception are 
procedural fairness 
and encouragement 
of settlement 
discussions before 
lawsuits are filed. 


proponent of the anticipatory suit 
exception will usually establish a 
direct threat of imminent litigation 
against the suspected anticipatory 
filer. Where no warning or demand 
letters have been exchanged, and 
there have been no settlement dis- 
cussions or negotiations, a party 
needs a creative argument to estab- 
lish that the first suit was anticipa- 
tory.” 

¢ Special factors for declaratory 
judgment actions 

If one of two competing suits is a 
declaratory judgment action, some 
federal courts will consider the de- 
claratory nature of the suit as a fac- 
tor weighing in favor of an antici- 
patory filing.** When the first-filed 
suit seeks declaratory judgment, 
evidence that the suit was not filed 
to either minimize the risk of an 
avoidable loss or to limit the unnec- 
essary accrual of damages can indi- 
cate that the first suit was antici- 
patory.” 

Similarly, declaratory judgment 
actions which for practical pur- 
poses raise only what amounts to 
an affirmative defense can also be 
considered as suits improperly 
filed in anticipation of the true 
plaintiffs legitimate choice of fo- 
rum.*’ Of course, because federal 
district courts have the discretion 
to decline jurisdiction over a prop- 
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erly filed declaratory judgment 
action under the under the De- 
claratory Judgment Act, 22 U.S.C. 
§2201,*' independent of the first- 
to-file rule, some courts may be 
more inclined to choose against ex- 
ercising jurisdiction over a de- 
claratory judgment action that is 
potentially anticipatory.” Not sur- 
prisingly, and in the discretionary 
spirit of the rule, other federal de- 
cisions note that the rule should 
be applied without regard to 
whether the first-filed suit was a 
declaratory judgment action.** 


Conclusion 

When federal courts decide the 
priority of two nearly identical law- 
suits, they often invoke the first-to- 
file rule. This court-made rule, al- 
though discretionary, usually favors 
the first-filed suit. However, the 
anticipatory suit exception—which 
is almost as large as the rule—can 
be used to promote the second-filed 
suit if the proponent of that suit can 
establish that the first suit was an- 
ticipatory. 

Courts examine the pre-filing his- 
tory of the parties’ dispute in deter- 
mining whether a first-filed lawsuit 
is anticipatory. Accordingly, counsel 
should maintain careful records of 
pre-filing correspondence in antici- 
pation of proving or disproving the 
anticipatory suit exception. A federal 
court will look to both the content of 
such evidence and its circumstantial 
context. Counsel should also be 
aware that additional factors can 
arise if one of the competing suits is 
a declaratory judgment action. 

The policy rationales underlying 
the first-to-file rule and the antici- 
patory suit exception are the idea of 
procedural fairness and the notion 
of encouraging settlement discus- 
sions before lawsuits are filed. 
Grounded as they are in these ration- 
ales, and because their application 
involves significant judicial discre- 
tion, the first-to-file rule and its an- 
ticipatory suit exception are an im- 
portant pair of procedural concepts 
within the federal judicial system. U 


' See Tingley Systems, Inc. v. Bay State 
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882, 887 (M.D. Fla. 1993) (describing the 
rule as “consistent with the doctrine of 
federal comity which requires the fed- 
eral district courts to refrain from inter- 
fering with each other’s affairs in order 
to avoid duplication of judicial resources 
and conflicting decisions”); see also 
R.E.F. Golf Co. v. Roberts Metals, Inc., 
24 U.S.P.Q. 2d (BNA) 1070 (M.D. Fla. 
1992) (recognizing the rule’s origin in the 
policy of federal courts to avoid rulings 
which may entrench upon the authority 
of sister courts). 

* The rule was first applied, albeit 
without a label, by the U.S. Supreme 
Court in Smith v. M’Iver, 22 U.S. (9 
Wheat) 532, 535 (1824). In Florida’s fed- 
eral courts, alternate names for the rule 
have included the first-filed rule and the 
first court and time rule. See Allstate Ins. 
Co. v. Clohessy, 9. F. Supp. 2d 1314, 1316 
(M.D. Fla. 1998); Bellsouth Advertising 
& Publ. Corp. v. The Real Color Pages, 
Inc., 792 F. Supp. 775, 785 (M.D. Fla. 
1991). While the rule is rarely invoked 
in procedural contests between a suit in 
federal court and a suit in state court, 
possibly because of the well-developed 
rules of federal-state comity, the 11th 
Circuit has opined that the rule can be 
equally applicable where one of two com- 
peting courts is a state court. Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. 
Haydu, 675 F.2d 1169, 1174 (11th Cir. 
1982). 

* For the rule to come into play, the 
competing cases usually involve closely 
related questions, common subject mat- 
ter, or substantial overlap of issues, but 
they need not be identical. See Texas In- 
struments, Inc. v. Micron Semiconduc- 
tor, Inc., 815 F. Supp. 994, 997 (E.D. Tex. 
1993), citing Mann Mfg., Inc. v. Hortex, 
Inc., 439 F.2d 403, 407 (5th Cir. 1971); 
See also Fat Possum Records, Ltd. v. 
Capricorn Records, Inc., 909 F. Supp. 
442, 445 (N.D. Miss. 1995) (“a substan- 


tial overlap of the content of each suit is 
sufficient”), but cf. Owens v. Blue Tee 
Corp., 177 F.R.D. 673, 679 (M.D. Ala. 
1998) (finding the rule inapplicable 
where a prior filed suit involved certain 
identical claims, but where two of the 
three plaintiffs in the second suit were 
not parties to the first suit). 

' Factors Etc., Inc. v. Pro Arts, Inc., 
579 F.2d 215, 218 (2d Cir. 1978). When 
the first-filed action is a state suit that 
is later removed to federal court, the fil- 
ing date with the state court remains the 
filing date of the first-filed action. Manu- 
facturers Hanover Trust Co. v. Palmer 
Corp., 798 F. Supp. 161, 166 (S.D.NLY. 
1992). Moreover, a federal court exam- 
ines the dates of filing, not of service, to 
determine which party filed first. See 
Allstate Ins. Co. v. Clohessy, 9 F. Supp. 
2d 1314, 1316 (M.D. Fla. 1998); Capri- 
corn Records, 909 F. Supp. at 446; but 
see Pittman v. Triton Energy Corp., 842 
F. Supp. 918, 923 (S.D. Miss. 1994) (find- 
ing that a suit served by mail to an ex- 
pired mailing address did not qualify as 
the first-filed suit because the party to 
be served did not have sufficient notice 
of the suit). 

° See Texas Instruments, Inc. v. Micron 
Semiconductor, Inc., 815 F. Supp. 994, 
999 (E.D. Tex. 1993) (opining that the 
rule gives the court presiding over the 
first-filed suit the responsibility to de- 
termine which suit should proceed, and 
that the sister court presiding over the 
second-filed suit may not usurp the role 
of the first court); see also Alltrade, Inc. 
v. Uniweld Prods., Inc., 946 F.2d 622, 
628 (9th Cir. 1991); but cf. Trippe Mfg. 
Co. v. American Power Conversion Corp., 
46 F.3d 624, 628-29 (7th Cir. 1995) (find- 
ing that the discretion with respect to 
the first-to-file rule allows the court pre- 
siding over the first-filed suit to dismiss 
or stay the first-filed suit, thus allowing 
the second court to decide between the 
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A little further up the administrative ladder and 
it would have been an “unavoidable error” instead of a “stupid mistake.” 
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two competing forums). Typically, the 
courts that decide to dispense with the 
rule in a particular situation are the 
courts presiding over the first-filed ac- 
tion. See, e.g., Supreme Int'l Corp. v. 
Anheuser-Busch, Inc., 972 F. Supp. 604, 
607 (S.D. Fla. 1997). 

° The Seventh Circuit has aptly de- 
scribed the first-to-file rule as the prod- 
uct of “discretion hardened by experi- 
ence.” Tempco Electric Heater Corp. v. 
Omega Engineering, Inc., 819 F.2d 746, 
749 (7th Cir. 1987). The Tempco court 
announced that it did not favor the use 
of a first-to-file rule, but this was after 
the court had already applied what is 
now recognized as the anticipatory suit 
exception under the guise of the court’s 
statutory discretionary power to dismiss 
declaratory judgment actions. Id. at 
749-50. See, e.g., supra note 31. 

* See Decker Coal Co. v. Common- 
wealth Edison Co., 805 F.2d 834, 843 
(9th Cir. 1986). Enjoining the unsuccess- 
ful litigant, and not a sister district 
court, is the typical method of enforcing 
the rule in the federal system. Cf. 
Brittingham v. Commn’r, 451 F.2d 315, 
318 (5th Cir. 1971) (“Comity dictates 
that courts of coordinate jurisdiction not 
review, enjoin, or otherwise interfere 
with one another’s jurisdiction.”). 

* See West Gulf Maritime Assoc. v. ILA 
Deep Sea Local 24, 751 F.2d 721, 728- 
731 (5th Cir. 1985) (finding that a dis- 
trict court having jurisdiction over a sec- 
ond-filed lawsuit abused its discretion 
and intruded upon the authority of the 
first-seized district court where the court 
issued a temporary injunction upon a 
subject matter which the first-seized 
court had already accepted jurisdiction 
to decide). 

® Kerotest Manf. Co. v. C-O-Two Fire 
Equip. Co., 342 U.S. 180 (1952) (in ques- 
tions of priority between similar proceed- 
ings, “[aln ample degree of discretion, 
appropriate for disciplined and experi- 
enced judges, must be left to the lower 
courts”); Alltrade, Inc. v. Uniweld Prod- 
ucts, Inc., 946 F.2d 622, 629 (9th Cir. 
1991) (“The most basic aspect of the first- 
to-file rule is that it is discretionary.”). 

'° Northwest Airlines, Inc. v. American 
Airiines, Inc., 989 F.2d 1002, 1005 (8th 
Cir. 1993); Texas Instruments, Inc. v. 
Micron Semiconductor, Inc., 815 F. 
Supp. 994, 997 (E.D. Tex. 1993). 

'' See Boatmen’s First Nat'l Bank of 
Kansas City v. KPERS, 57 F.3d 638, 641 
(8th Cir. 1995) (in remanding the ques- 
tion of whether the first-to-file rule 
should apply, instructing the district 
court to engage in a sufficient factual 
analysis of the procedural history of the 
case to support appellate review and to 
determine if the application of the rule 
supports its purposes). District court ap- 
plications of the rule are reviewed un- 
der an abuse of discretion standard. See 
Serco Servs. Co., L.P. v. Kelley Co., Inc., 
51 F.3d 1037, 1040 (Fed. Cir. 1995), but 
see Tempco Electric Heater Co., 819 F.2d 
746, 747 (7th Cir. 1987) (finding the de 
novo standard of review to be the better 
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approach when deciding the appeal of a 
district court’s discretionary decision to 
dismiss a suit under the rule). 

'2 There are three exceptions: balance- 
of-convenience favoring the second suit, 
bad faith, and the anticipatory suit ex- 
ception, sometimes also labeled “forum 
shopping.” See Plating Resources, Inc. v. 
UTI Corp., 47 F. Supp. 2d 899, 905 (N.D. 
Ohio 1999). These exceptions are not 
ranked in any hierarchy. Instead, each 
should be considered when available 
because the anticipatory suit exception 
does not supersede or foreclose a court’s 
inquiries into the other exceptions, or 
into a balance-of-convenience inquiry 
under 28 U.S.C. §1404(a) under a mo- 
tion to transfer analysis. See River Road 
Int'l, L.P. v. Josephthal Lyon & Ross, 
Inc., 871 F. Supp. 210, 214-15 (S.D.N.Y. 
1995). The line of inquiry between 
whether a suit is anticipatory and 
whether it has been brought in bad faith 
can blur, because under both exceptions 
the court is attempting to determine 
whether the suspect suit was justified. 
See IMS Health, Inc. v. Vality Technol- 
ogy, Inc., 59 F. Supp. 2d 454, 463 (E.D. 
Pa. 1999). One distinction may be the 
tendency of the anticipatory suit inquiry 
to focus on the sequence of events lead- 
ing to the filing of the suspect suit, while 
the bad faith inquiry can encompass a 
wider variety of factors, such as evidence 
of an intent to frustrate settlement ef- 
forts. See, e.g., Hanson PLC v. Metro- 
Goldwyn-Mayer Inc., 932 F. Supp 104, 
106 (S.D.N.Y. 1996). 

'S More than one district court has 
noted that the recognized exceptions to 
the rule frequently arise. See Solo Cup 
Co. v. Fort James Corp., 1999 U.S. Dist. 
LEXIS 18586, *4 (99C4724) (N.D. Ill. 
1999), citing Hunt Manufacturing Co. v. 
Fiskars OY AB, 1997 U.S. Dist. LEXIS 
15457 (972460) (E.D. Pa. 1997). 

4 See Guthy-Renker Fitness, L.L.C. v. 
Icon Health & Fitness, Inc., 179 F.R.D. 
264, 271 (C.D. Cal. 1998) (suggesting 
that an exception to the first-to-file rule 
disfavors deferment to suits deemed “an- 
ticipatory”; the exception is intended to 
eliminate the “race to the courthouse 
door in an attempt to preempt a later 
suit in another forum”), citing Mission 
Ins. Co. v. Puritan Fashions Corp., 706 
F.2d 599, 602 n.3 (5th Cir. 1983). 

'’ British Telecomm. ple v. McDonnell 
Douglas Corp., 1993 U.S. Dist. LEXIS 
6345, *8 (C930677) (N.D. Cal. 1993). 

© Columbia Pictures Indus., Inc. v. 
Schneider, 435 F. Supp. 742, 747-48 
(S.D.N.Y. 1977). 

'’ For example, when examining the 
lapse of time between the first and sec- 
ond filings for purposes of determining 
which suit was filed first, some courts 
have held that when two suits are filed 
on the same day, the rule is inapplicable 
and the time of day of the filings is im- 
material, being too small a concern for 
the court and of questionable evidentiary 
value. See Ontel Prods., Inc. v. Project 
Strategies Corp., 899 F. Supp. 1144, 1153 
(S.D.N.Y. 1995); Factors Etc., Inc. v. Pro 


Arts, Inc., 579 F.2d 215, 219 (2d Cir. 
1978); cf. New England Machinery, Inc. 
v. Conagra Pet Products Co., 827 F.Supp. 
732, 733 (M.D. Fla. 1993) (court was 
unable to determine the priority of fil- 
ing when the competing parties filed 
their suits on the same day). Other 
courts examine the time of day of the 
filings and declare the earlier filer to be 
the first, in situations where either of 
two parties could assume the mantle of 
the plaintiff. See Plating Resources, Inc. 
v. UTI Corp., 47 F. Supp. 2d 899, 904 
(N.D. Ohio 1999). 

'8 See Alltrade, Inc. v. Uniweld Prods., 
Inc., 946 F.2d 622, 628 (9th Cir. 1991). 

19 See id. 

»0 See Factors Etc., Inc. v. Pro Arts, Inc., 
579 F.2d 215, 217-19 (2d Cir. 1978). 

2! Guthy-Renker Fitness, L.L.C. v. Icon 
Health & Fitness, Inc., 179 F.R.D. 264, 
270-71 (C.D.Cal. 1998). 

*2 See Sweetheart Plastics, Inc. v. Illi- 
nois Tool Works, Inc., 267 F. Supp. 938, 
941-42 (S.D.N.Y. 1967). 

*8 909 Corp. v. Village of Bolingbrook 
Police Pension Fund, 741 F. Supp. 1290, 
1293 (S.D. Tex. 1990). 

*4 Northwest Airlines, Inc. v. American 
Airlines, Inc., 989 F.2d 1002, 1007 (8th 
Cir. 1993). 

* Abbott Labs., Inc. v. Mead Johnson 
& Co., 1998 U.S. Dist. LEXIS 12317, 
*12-13 (C2980157) (S.D. Ohio 1998). 

*6 British Telecomm. plc. v. McDonnell 
Douglas Corp., 1993 U.S. Dist. LEXIS 
6345, *9-10 (C930677) (N.D. Cal. 1993). 

27 800-Flowers, Inc. v. Intercontinental 
Florist, Inc., 860 F. Supp. 128, 132-33 
(S.D.N.Y. 1994). 

28 See supra notes 29 and 30. A muta- 
tion of the anticipatory suit exception 
has been applied to dismiss a declara- 
tory judgment action filed in a federal 
district court in an attempt to preempt 
a federal criminal prosecution. See 
Christoforu v. U.S., 842 F. Supp. 1453, 
1455 (S.D. Fla. 1994); see also Ven-Fuel, 


Inc. v. Dept. of Treas., 673 F.2d 1194, 
1195 (11th Cir. 1982) (finding unaccept- 
able a declaratory judgment action 
brought in anticipation of a Treasury 
Department civil suit intended to collect 
a penalty imposed by a prior criminal 
conviction). 

* Koch Engineering Co., Inc. v. 
Monsanto Co., 621 F. Supp. 1204, 1206— 
07 (E.D. Mo. 1985). 

3° See BASF Corp. v. Symington, 50 
F.3d 555, 559 (8th Cir. 1995). 

31 See Wilton v. Seven Falls Co., 515 
U.S. 277, 286 (1995); Minnesota Mining 
And Mfg. Co. v. Norton Co., 929 F.2d 
670, 672 (Fed. Cir. 1991). 

*2 Even without discrete grounds for 
dismissal of a declaratory judgment ac- 
tion under the act, courts that tend to 
favor actions for damages over declara- 
tory judgment actions may be affected 
by the “double dose” of discretion they 
enjoy when one of two competing suits 
in an anticipatory suit exception analy- 
sis is a declaratory judgment action. 

33 Abbott Labs., Inc. v. Mead Johnson 
& Co., 1998 U.S. Dist. LEXIS 12317, *9 
(C2980157) (S.D. Ohio 1998) (opining 
that the considerations affecting trans- 
fer or dismissal in favor of another fo- 
rum do not change simply because the 
first-filed action is a declaratory action), 
citing Genentech, Inc. v. Eli Lilly And 
Co., 998 F.2d 931 (Fed. Cir. 1993); see 
also 800-Flowers, Inc. v. Intercontinen- 
tal Florist, Inc., 860 F. Supp. 128, 132 
(S.D.N.Y. 1994). 


Michael Cavendish practices in 
the commercial litigation department of 
McGuire Woods, LLP, Jacksonville. He 
attended Florida State University (B.S.) 
and the University of Florida (M.A., 
J.D.) and is a past contributor to the Bar 
Journal. 
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Office the Florida 
Solicitor General 
The Greatest Job for a Lawyer in Florida 


by Solicitor General Tom Warner 


The Solicitor General is not a neutral, he is an advocate; but an 
advocate for a client whose business is not merely to prevail in 
the instant case. My client’s chief business is not to achieve 
victory but to establish justice. We are constantly reminded of 
the now classic words penned by one of my illustrious predeces- 
sors, [Solicitor General] Frederick William Lehman, that the 
Government wins its point when justice is done in its courts.! 


hese reflective remarks provide an excellent 

description of the important role and high ide- 

als of the U.S. Solicitor General. It also pro- 

vides a great model for the new office of Florida’s 
solicitor general, which was conceived by Attorney Gen- 
eral Bob Butterworth and President Sandy D’Alemberte 
of Florida State University and created in July 1999. The 
specific duty of Florida’s solicitor general is to represent 
the State of Florida in the Florida Supreme Court and 
the U.S. Supreme Court in civil cases involving consti- 
tutional issues. The concept of the office is to infuse pri- 
vate legal expertise and experience into government prac- 
tice, to elevate the state’s appellate practice, and to 
provide coordination of both legal and policy issues in 
the state’s most important cases. As Florida’s first so- 
licitor general, my goal for the office is embodied in the 
substance of the quote above: not merely to prevail in 
the instant case or to achieve victory, but to establish 
justice. 

Florida’s solicitor general serves in two roles. First, by 
memorandum of authority from the attorney general, the 
solicitor general has plenary authority over all civil ap- 
peals for the State of Florida.’ In that role, the solicitor 
is appointed by and reports directly to the attorney gen- 
eral and serves at his pleasure. The Office of the Solici- 
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tor General exists as a separate unit in the Office of the 
Attorney General and consists of the solicitor general, 
two deputy solicitors, a legal assistant, and an adminis- 
trative assistant. 

The second role of Florida’s solicitor general is to hold 
the Richard W. Ervin Eminent Scholar Chair and teach 
a seminar at the Florida State University College of Law. 
Richard Ervin, who is 95 years old and attends the semi- 
nar once each semester, is a former chief justice of 
Florida’s Supreme Court and served as Florida’s attor- 
ney general from 1949 to 1964.*° This chair was endowed 
with the assistance of Attorney General Bob Butterworth 
and provides funds for one-half the salary of the solicitor 
general. Because of this second role, the solicitor general 
is appointed by the attorney general with the advice and 
approval of the president of Florida State University and 
the College of Law. 

In regard to the solicitor general’s role in civil appeals, 
the main responsibility is to oversee the representation 
of the state in significant litigation affecting the powers, 
duties, and responsibilities of all branches of state gov- 
ernment. The solicitor general has the authority, sub- 
ject to the attorney general’s final approval, to decide 
whether the state should appeal a case to the Florida 
Supreme Court, the U.S. Supreme Court, or the 11th 
Circuit Court of Appeals. The office also has the author- 
ity to decide whether the state will file or join an amicus 
brief in state or federal court, primarily in cases pending 
in the Florida Supreme Court and U.S. Supreme Court. 
To implement this broad delegation of authority, our of- 
fice has developed procedures to identify and monitor 
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cases in Florida in which the solici- 
tor general might appear, as well as 
procedures to review and respond to 
requests from other states to join as 
amicus in cases pending in the U.S. 
Supreme Court. 

The solicitor general’s office re- 
views each petition for review filed 
in the Florida Supreme Court in 
civil cases to determine whether the 
case involves an issue of statewide 
importance in which the state 
should be involved. When a poten- 
tially significant case is identified, 
the legal and policy issues in the 
case are further researched and 
evaluated. Affected agencies are con- 
sulted and if the case presents is- 
sues of statewide significance, we 
will seek leave of court to present 
the views of the State of Florida, 
usually in the form of an amicus 
brief. Some of the cases in which we 
have appeared include Anderson v. 
Anderson (#00-59) and D.F. v. De- 
partment of Revenue (#96,288), 
which both involve the husband’s 
continuing obligation to pay child 
support for a child born during mar- 
riage but later determined not to be 
biologically his; S.A.P. v. Dept. of 
Health and Rehabilitative Services 
(#00-105), which involves the state’s 
liability for fraud committed by its 
employees; Schreiber v. Rowe 
(#95,000), which involves the pub- 


lic defenders’ immunity from mal- 


NIGHTMARE. 
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This office reviews 
each petition for 
review filed in the 
Florida Supreme 
Court in civil cases 
to determine whether 
the case involves an 
issue of statewide 
importance. 


practice suits by criminal defen- 
dants; and Cook v. City of Jackson- 
ville (#00-1745), which involves 
term limits imposed on the clerk of 
court through a local charter amend- 
ment. 

In other cases, the attorney gen- 
eral, through the solicitor general, 
will directly intervene in or initiate 
action on behalf of the “people of the 
State of Florida.” For example, in 
Florida Senate v. Florida Public 
Employees Council 79, AFSCME, 26 
Fla. L. Weekly S250 (Fla. Apr. 18, 
2001), we filed an emergency peti- 
tion with the Florida Supreme Court 
for a writ of prohibition directed to 
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a circuit court judge who attempted 
to enjoin a legislative meeting and 
subsequently hold individual legis- 
lators, including the president of the 
Senate and the speaker of the 
House, in contempt. The court 
granted the petition and adopted the 
argument that the separation of 
powers provision in the Florida Con- 
stitution precluded the judicial 
branch from interfering with the leg- 
islative process. The court’s opinion 
specifically recognized the detrimen- 
tal effect of judicial interference 
with the legislature’s dispatch of the 
people’s business during the 60-day 
legislative session, which was the 
interest of the State of Florida that 
the attorney general advocated. 

Additionally, I was recently 
granted leave of court to appear in 
cases challenging the constitution- 
ality of the newly enacted exemp- 
tions from the Public Records Act for 
autopsy photographs in the wake of 
Dale Earnhardt’s death.‘ Despite 
the inevitable focus solely on the 
Earnhardt photographs, this case 
presents difficult questions about 
the media’s right to pursue the news 
and the plight of any family facing 
the potential publication of very sen- 
sitive and personal information. The 
resulting media attention and pub- 
lic outcry revealed problems with 
Florida’s Public Records Act, which 
were subsequently debated and ad- 
dressed by the legislature. As solici- 
tor general, I will provide oversight 
on behalf of the State of Florida in 
the defense of the new law. 

The solicitor general’s office also 
monitors those cases being handled 
by the Office of the Attorney Gen- 
eral which involve the constitution- 
ality of a statute, interpretation of 
a constitutional provision, the func- 
tions of government, or other mat- 
ters of great public interest. When 
the case involves significant policy 
issues, we will represent the state 
in the appeal. Examples of these 
cases include Bush v. Holmes, 767 
So. 2d 668 (Fla. 1st DCA 2000) (up- 
holding the constitutionality of 
Florida’s A-Plus education pro- 
gram), rev. denied #SC00-2295 (Fla. 
Apr. 24, 2001); Kainen v. Harris, 769 
So. 2d 1029 (Fla. 2000) (rejecting a 
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challenge to the ballot question for 
the local-option vote on the merit se- 
lection of trial judges); and Fish and 
Wildlife Conservation Comm’n v. 
Caribbean Conservation Corp., 
#1D00-1389 & #1D00-1804 (involv- 
ing constitutionality of the imple- 
menting legislation for the 1998 con- 
stitutional amendment creating the 
FWCC). In other cases in which I am 
not personally involved, our office 
provides oversight and assistance in 
brief writing and editing, and oral 
argument preparation, to the assis- 
tant attorneys general handling the 
cases in the appellate court. 

Our office also coordinates re- 
quests the State of Florida receives 
from other states seeking Florida’s 
support for amicus briefs in cases 
pending in the U.S. Supreme Court. 
These requests generally are re- 
ferred to us by the National Asso- 
ciation of Attorneys General, al- 
though we sometimes have direct 
inquiries to our office from another 
state’s solicitor general or attorney 
general. When a request for amicus 
participation is received, our office 
will review the lower court decision 
and research Florida and federal 
law to determine whether the case 
impacts an interest important to 
Florida. We will also consult with 
and coordinate the efforts of other 
attorneys in the Department of Le- 
gal Affairs who specialize in the le- 
gal issues implicated by the case, 
and with the governor’s office and 
the general counsels of affected state 
agencies. 

Once it is determined that Florida 
should join an amicus brief prepared 
by another state or should prepare 
its own amicus brief, I will discuss 
the issue with the attorney general.° 
Our office then reviews and provides 
comments on the draft brief pre- 
pared by the other state or we pre- 
pare a separate brief in which 
Florida’s interests may be para- 
mount or unique. Examples of cases 
in which we filed an amicus brief on 
behalf of the State of Florida are 
Minnesota Twins v. Hatch (#99- 
414), which involved the scope of 
baseball’s antitrust exemption, a 
matter which had previously been 
decided favorably to the state by the 
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Florida Supreme Court; Shaw v. 
Murphy (#99-1613), which involved 
restrictions on prisoners giving “le- 
gal advice”;® and Pierce v. Sac & Fox 
Nation (#00-556), which involved In- 
dian Tribes and the states’ 11th 
Amendment Immunity. 

Not all of our amicus cases origi- 
nate in the government sector or in- 
volve public agencies. Our office is 
sometimes contacted by private at- 
torneys requesting that the State of 
Florida file an amicus brief in a case 
between private litigants. We con- 
sider each request and indepen- 
dently research the issues presented 
in the case to determine whether or 
how Florida’s interests may be im- 
plicated by the case. We are gener- 
ally hesitant to interject the state 
into private litigation and will not 
recommend doing so unless a signifi- 
cant and clearly identifiable state in- 
terest is directly implicated and the 
case is in the Florida Supreme Court, 
U.S. Supreme Court, or the 11th Cir- 
cuit. An example of a case brought 
to our attention by a private attor- 
ney and in which we filed an amicus 
brief is American Home Assurance 
Co. v. National Railroad Passenger 
Corp., 11th Cir. #00-13811-D, which 
involves a municipality’s attempt to 
waive the state’s sovereign immunity 
through a contractual indemnity 
clause. I encourage private attorneys 
to bring such cases to the attention 
of my office. In furtherance of this 
objective, I frequently speak at local 
bar association meetings to explain 
my job and my interest in important 
issues. 

In addition to these duties as a 
lawyer representing the State of 
Florida, I consider it a great privi- 
lege to hold the Richard W. Ervin 
Eminent Scholar Chair and teach a 
seminar at the Florida State Uni- 
versity College of Law. The seminar 
is limited to 15 second- and third- 
year law students, and it provides 
these students with the opportunity 
to work with the solicitor general on 
legal issues in pending cases of 
statewide and national interest, 
usually involving state or federal 
constitutional law. The students 
prepare weekly research memo- 
randa, which are of significant value 


to my office in preparing briefs or 
evaluating whether the State of 
Florida should join or prepare an 
amicus brief on issues before the 
Florida Supreme Court or the U.S. 
Supreme Court. A highiight of the 
course for the students, as well as 
for me, is the opportunity to have 
lunch with Justice Ervin and enjoy 
a wide-ranging discussion of his ex- 
periences as a lawyer, attorney gen- 
eral, and justice of the Florida Su- 
preme Court. On occasion, Attorney 
General Butterworth, the statewide 
prosecutor, and other notable guests 
have joined the class for lively, in- 
teractive discussions in a small 
group setting. 

I consider it part of my responsi- 
bility as Florida’s first solicitor gen- 
eral to educate the public and other 
government officials about the sig- 
nificance of the position and the 
benefits this office provides to the 
state’s appellate practice by coordi- 
nating legal and policy issues in 
cases of statewide importance. The 
U.S. Solicitor General has been in 
existence since 1870,’ and Florida 
now joins nearly half of the other 
states that have a solicitor general 
or its equivalent.* 

When Attorney General Bob 
Butterworth and _ President 
D’Alemberte offered me the oppor- 
tunity to become Florida’s first so- 
licitor general, I didn’t know what I 
was being offered or what the job 
would entail. Now I can tell you: It 
is the greatest job for a lawyer in 
the State of Florida. The opportu- 
nity to use my skills and experience 
as a lawyer in public service, to work 
on Florida’s most interesting and 
challenging cases, and to participate 
in the legal and policy decisions re- 
garding important issues to Florida 
and the nation has been one of the 
most rewarding and satisfying ex- 
periences in my professional life. It 
is my hope that our initial efforts to 
create and establish this office will 
emulate the success of the U.S. So- 
licitor General’s Office and become 
a resource that the courts will come 
to respect and rely on for exceptional 
legal work and “to establish justice” 
on behalf of the people of the State 
of Florida. 
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' Brady v. Maryland, 373 U.S. 83, 87 
n.2 (1963) (quoting former solicitor gen- 
eral and then-judge Simon E. Sobeloff). 

? The precise scope of my authority as 
solicitor general is set forth in memo- 
randum of authority prepared by the 
attorney general and the September 30, 
1999, letter from the attorney general 
to me appointing me to the position. 

* The Florida Bar News published an 
excellent article on Justice Ervin which 
I encourage my students (and all law- 
yers) to read. See http://www.flabar.org/ 
newflabar/publicmediainfo/tfbnews/ 
99dec1-4.html. 

* See 2001 Fla. Laws ch. 1 (effective 
Mar. 29, 2001). 

° All responsibility delegated to the so- 
licitor general is subject to review and 
modification by the attorney general. 
Moreover, the attorney general’s name 
actually appears on the amicus brief 
because neither leave of court nor the 
consent of the parties is required for an 
amicus brief filed on behalf of a state by 
its attorney general. See U.S. Sup. Ct. 
Rule 37.4. 

® The amicus brief prepared by our of- 
fice (and joined by 16 other states) was 
specifically cited by Justice Thomas in 
his opinion for the Court. See Shaw v. 
Murphy, 69 U.S.L.W. ___ (2001) (“Pris- 
oners have used legal correspondence as 
a means for passing contraband and 
communicating instructions on how to 
manufacture drugs or weapons. See 
Brief for State of Florida et al. as Amici 
Curiae 6-8; ... .”) (italics original and 
underscore provided). 

* See 28 U.S.C. §505. The solicitor gen- 
eral is the only person in the Depart- 
ment of Justice that is required to be 
“learned in the law.” And see Solicitor 
General Seth Waxman, Presenting the 
Case of the United States As It Should 
Be: The Solicitor General in Historical 
Context (June 1, 1998) (available at 
http://www.usdoj.gov/osg/aboutosg/ 
sgarticle.html). 

* Other states which have a solicitor 
general or its equivalent are Arizona, 
Colorado, Delaware, Illinois, lowa, Kan- 
sas, Maryland, Michigan, Missouri, 
Montana, New Jersey, New York, North 
Dakota, Ohio, Oregon, Pennsylvania, 
South Dakota, Tennessee, Texas, Vir- 
ginia, and Washington. California and 
Wisconsin are studying whether to cre- 
ate such an office. 


Tom Warner is the solicitor gen- 
eral of the State of Florida. He is a board 
certified civil trial attorney and certified 
mediator. He received his B.A. (1970) 
and J.D. (1973) from the University of 
Florida and served as a member of the 
Florida House of Representatives from 
1992 to 1999. Prior to his appointment 
as solicitor general, he was a partner 
with the Stuart law firm of Warner, Fox, 
Wackeen, Dungey, Seeley, Sweet, Wright 
& Beard, LLP. 
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Labor and Employment Law 


Physician “Unionization”—A Primer and Prescription 


by Guy O. Farmer Il and John H. Douglas 


n May 1975, when anesthesi- 
ologists protested the spiral- 
ing malpractice premiums of 
the day by refusing to assist 
in elective surgeries for four weeks, 
half of the hospitals beds in San 
Francisco emptied and hospital fi- 
nancial losses soon ran into the 
millions. Though such action was 
probably an illegal “group boycott” 
then—and would almost certainly 
attract the wrath of the Federal 
Trade Commission or Justice De- 
partment today—the result in 1975 
was the passage of legislation cap- 
ping damage awards to medical 
malpractice plaintiffs in California 
and, at least temporarily, the paci- 
fication of many physicians. 

Enter “managed care,” a phenom- 
enon responsible, by some esti- 
mates, for reducing physician in- 
comes 44 percent from where they 
would have stood in its absence.! 
Despite its inroads of managed care 
in 1996, the income of the average 
physician in America was still six 
times the national per capita gross 
domestic product (compared, for 
example, with 2.4 times in Japan 
and Denmark). Nevertheless, phy- 
sicians with fond memories of the 
1975 boycott, particularly those al- 
ready in unions, have once again 
begun touting the virtues of physi- 
cian “unionization.” The (fre- 
quently) stated goal expressed to a 
newly receptive physician audience 
has been preservation of the “qual- 
ity of care.” The actual goal, albeit 
less frequently or publicly stated, 
may in fact be the preservation of 
professional incomes and clinical 
discretion. This article presents an 


Any discussion of true 
physician unionization 
ought to begin with 
the federal law that 
governs the right of 


individuals in the private 


sector to “unionize” — 
the National Labor 
Relations Act (NLRA). 


overview of the legal landscape sur- 
rounding this recent phenomenon— 
popularly referred to (with varying 
degrees of accuracy) as the physi- 
cian “unionization” movement. 


The Primer 

Any discussion of true physician 
unionization ought to begin with the 
federal law that governs the right 
of individuals in the private sector 
to “unionize”—the National Labor 
Relations Act (NLRA), the center- 
piece of which, §7, provides that “em- 
ployees shall have the right . . . to 
form, join, or assist labor organiza- 
tions .. . for the purposes of collec- 
tive bargaining.” Given the NLRA’s 
limitation to “employees” as defined 
in the statute, however, a brief di- 
gression into events predating the 
1935 passage of the NLRA by 100 


or more years is necessary back- 
ground for the discussion. 
Beginning in the late 1700s, 
medical societies and elected bod- 
ies in several cities and states ini- 
tiated efforts to transform what had 
until that time been a loose amal- 
gam of “healing arts” into a “pro- 
fession,” and by 1830, five states— 
Massachusetts, South Carolina, 
New York, Maryland, and Ohio— 
had laid the foundation for the pro- 
fessional regulation of physicians.* 
In 1847, members of the New York 
Medical Society formed the Ameri- 
can Medical Association, an entity 
which promptly promulgated aca- 
demic standards for medical educa- 
tion. Eventually, with the active 
encouragement of the AMA, state 
courts began to find as a corollary 
to state professional licensing laws 
limiting the practice of medicine to 
natural persons, that corporations 
could not employ licensed physi- 
cians without engaging in the unli- 
censed “practice” of medicine.‘ 
This legal doctrine, which came 
to be known as the “corporate prac- 
tice doctrine,” has eroded somewhat 
in recent years, particularly as the 
proliferation of innovative health 
care delivery models have made it 
increasingly difficult for state leg- 
islatures (and attorneys general) to 
maintain outright bans on the em- 
ployment of physicians.*° Nonethe- 
less, the doctrine remains viable 
today in one form or another in 
more than 30 states,® with some 
states, such as California, enforc- 
ing their ban quite aggressively,’ 
while others, like Florida, have 
more or less consigned the doctrine 
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to the dustbin of history.“ The per- 
durable impact of this “professional” 
history, however, is that, even today, 
probably fewer than 30 percent of the 
more than 600,000 physicians prac- 
ticing in the United States are “em- 
ployed” by entities covered by the 
NLRA, and are thus even eligible to 
“unionize” in the traditional sense.° 

Indeed, even in states where phy- 
sicians can be “employed” within the 
meaning of the NLRA, at least two 
other significant exceptions to the 
statute’s coverage, one found in the 
statute itself, the other, the product 
of administrative policymaking, fur- 
ther limit the current ability of 
many physicians to “unionize” in the 
traditional sense.'” 

First, the text of the NLRA itself 
provides that “the term ‘employee’ 
... Shall not include . . . any indi- 
vidual employed as a supervisor,” 
and the statute separately defines 
a “supervisor” as “any individual 
having authority in the interest of 
the employer, to hire, transfer, 
suspend, lay off, recall, promote, 
discharge, assign, reward, or dis- 
cipline other employees, or respon- 
sibly to direct them, or to adjust 
their grievances, or effectively to 
recommend such action, if in con- 
nection with the foregoing the ex- 
ercise of such authority is not of a 
merely routine or clerical nature, 
but requires the use of indepen- 
dent judgment.”'' A large body of 
cases, much of which has arisen in 
the health care context, interprets 
this statutory definition, though 
their conclusions on similar sets of 
facts are often virtually impossible 
to reconcile with each other. As a 
practical matter, however, if a phy- 
sician actually performs (or can ef- 
fectively recommend) any of the 12 
enumerated supervisory functions 
other than “responsible direction,” 
there is a good chance he or she 
will be a “supervisor,” and thus, 
will be ineligible to “unionize” in 
the traditional sense. 

In contrast, the gloss that the 
National Labor Relations Board 
(NLRB) has given the “supervisory” 
duty perhaps most widely practiced 
by health care professionals such as 
physicians—“responsible direc- 


Probably fewer than 
30 percent of the 
more than 600,000 
physicians practicing 
in the U.S. are eligible 
to “unionize” in the 
traditional sense. 


tion” — has been a consistent source 
of controversy, and for the second 
time in seven years, is before the 
U.S. Supreme Court, this time on 
review of a Sixth Circuit decision 
rejecting the NLRB’s most recent 
interpretation.” 

In particular, prior to a 1994 Su- 
preme Court decision,'* the NLRB 
had limited the scope of the “respon- 
sible direction” “supervisory” exclu- 
sion by reasoning that when medi- 
cal professionals direct subordinate 
caregivers, they do so not “in the 
interest of the employer” (as re- 
quired by the statute), but rather in 
the interest of the patient. The Su- 
preme Court rejected this reasoning, 
however, characterizing it as a “false 
dichotomy.” Undeterred, shortly af- 
ter the Supreme Court’s decision, 
the NLRB found another rationale 
to reach the same result, this time 
reasoning that when medical profes- 
sionals’ direct subordinate 
caregivers, they do so not by using 
their “independent” judgment, but 
rather by using their “routine pro- 
fessional” judgment.'* Whether the 
Supreme Court views this reason- 
ing as involving another “false di- 
chotomy” will soon be known. 

Second, even if a physician is not 
an independent contractor or a su- 
pervisor, he or she may still be sepa- 
rately excluded from the coverage of 
the NLRA if found to be a “man- 
ager.” Unlike the exclusions for in- 
dependent contractors or supervi- 
sors found in the text of the statute, 
the NLRA’s “managerial” exclusion 
is a pure product of NLRB 
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policymaking in the 1940s (but ap- 
proved by the Supreme Court’) 
based on a common-sense recogni- 
tion that to allow managers to 
unionize would inherently create an 
unworkable conflict of interest. Un- 
der NLRB precedent, a “manager” 
under the NLRA is an employee “in 
a position to formulate, determine 
and effectuate management poli- 
cies,”'° who has “discretion in the 
performance” of his or her job “in- 
dependent of the employer’s estab- 
lished policies.”'’ Again, the many 
decisions applying these standards 
are often difficult to reconcile, but 
generally speaking, the more often 
a physician makes and implements 
final decisions regarding important 
corporate policies, and the less that 
decisionmaking derives from his or 
her professional (i.e., medical) exper- 
tise, the more likely the physician 
will be a “manager” unable to union- 
ize under the NLRA. 

In a landmark 1980 case, the Su- 
preme Court significantly expanded 
the potential application of this ex- 
clusion to physicians when it found 
that the entire faculty of Yeshiva 
University in New York was “mana- 
gerial,” and thus ineligible to union- 
ize under the NLRA, since it perva- 
sively governed itself through a 
structure of democratic decision- 
making bodies.'* Five years later, in 
1985, the Reagan-era NLRB applied 
this precedent to a health mainte- 
nance organization (HMO) operating 
in Southern California and found 
that since that organization’s em- 
ployed physicians all either actually 
(or potentially) participated in 
“medical staff’ committees with sig- 
nificant policymaking authority, 
they were, like the faculty of Yeshiva 
University, all managers, and thus 
ineligible to organize under the 
NLRA.’° 


The Progress 
of the “Movement” 

Given these many impediments to 
traditional “unionization” faced by 
physicians, not long after the first 
rumblings in favor of such action be- 
gan in the mid-1990s, physicians also 
began exploring other avenues to 
achieve their ends, many which were 
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also characterized (sometimes errone- 
ously) as physician “unionization.” 

In particular, in a landmark test 
case filed in November 1997, a group 
of physicians who had contracted 
with AmeriHealth, a New Jersey 
HMO, filed a petition with the 
NLRB, asserting that they were 
AmeriHealth “employees” and ask- 
ing for an election to determine 
whether the United Food and Com- 
mercial Workers’ Union should rep- 
resent them in collective bargaining 
with AmeriHealth. 

Prior to the hearing on this peti- 
tion, the NLRB regional director 
with jurisdiction over the matter or- 
dered the parties to brief the issue 
of whether the physicians were in 
fact “employees” covered under the 
act. AmeriHealth subsequently pre- 
sented evidence that its average par- 
ticipating physician was on more 
than four other HMO panels, and in 
1996, had received an average of 
$2,657.18 from AmeriHealth. 
Though the evidence also showed 


that AmeriHealth had promulgated 
substantial requirements governing 
the credentials and operations of its 
“panel” physicians, the NLRB re- 
gional director found that many of 
these requirements derived from the 
New Jersey HMO act and thus dis- 
counted them as evidence of the con- 
trol of an “employer.” Based on this 
evidence, on January 8, 1998, the 
regional director dismissed the phy- 
sicians’ petition without a hearing. 
Subsequently, the union successfully 
appealed this dismissal, however, 
and the matter was remanded for a 
full hearing. On May 24, 1999, the 
same regional director dismissed the 
petition a second time, having satis- 
fied herself following the hearing 
that the physicians at issue were in 
fact “independent contractors.” This 
time, the NLRB upheld the regional 
director’s decision on review.”” 
With the adverse decision in the 
AmeriHealth case, the focus of a sig- 
nificant number of independent con- 
tractor physicians attracted to the 


idea of “unionization” increasingly 
turned to affiliation with so-called 
“messenger model” “independent 
practice associations” (IPAs) orga- 
nized by, among others, a number 
of physician “unions” such as the 
Tallahassee-based Federation of 
Physicians and Dentists. If operated 
in conformity with guidelines pro- 
mulgated by the Federal Trade 
Commission, such IPAs can aggre- 
gate offers to deliver health care ser- 
vices on behalf of groups of “inde- 
pendent contractor” physicians, 
thus engaging in a kind of “collec- 
tive” bargaining without violating 
federal antitrust laws. In addition, 
independent contractor physicians 
increasingly began turning to self- 
styled physician “unions,” such as 
the Florida Physicians’ Union, an 
affiliate of the Jacksonville-based 
Florida Physician Association, to file 
class action claims against insurers 
for breach of contract. 

Perhaps most significantly, how- 
ever, following the AmeriHealth de- 
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cision, independent contractor phy- 
sicians in many states began lobby- 
ing their state legislators and mem- 
bers of Congress for outright relief 
from state and federal antitrust re- 
straints. Indeed, to date, legislation 
had been introduced in 18 states (in- 
cluding H.B. 803, introduced March 
2, 2001, by Florida State Represen- 
tative Negron) as well as in the Dis- 
trict of Columbia, whereby groups 
of physicians would be allowed to 
bargain collectively under the super- 
vision of state agencies in order to 
avail themselves of the “state ac- 
tion” exemption to the federal anti- 
trust laws.*! With the exception of 
Texas, however, where then Gov. 
George W. Bush signed such legis- 
lation on June 20, 1999, none of 
these efforts have been successful.” 

On the federal front, in 1998, Rep. 
Tom Campbell (R.Ca.), the former 
director of the Federal Trade 
Commission’s Bureau of Competi- 
tion, introduced legislation in the 
105th Congress that would have 
exempted NLRA-style collective 
bargaining by independent contrac- 
tor physicians from antitrust pros- 
ecution. On March 25, 1999, 
Campbell reintroduced the legisla- 
tion in the 106th Congress, and on 
June 30, 2000, the bill passed the 
House on a 276-136 vote.”? A com- 
panion bill remains to be introduced 
in the Senate, however, and 
Campbell, having failed to oust 
Diane Feinstein from her Senate 
seat in the November, 2000, elec- 
tion, has returned to teaching at 
Stanford Law School. 

At the same time, unions were 
also undertaking cooperative efforts 
to pursue the unionization of “em- 
ployee” physicians more efficiently. 
In particular, in March 1999, the 
AFL-CIO’s Service Employees Inter- 
national Union announced the 
merger of three previously indepen- 
dent unions, The Doctors Council, 
the United Salaried Physicians and 
Dentists, and the Committee of In- 
terns and Residents (CIR), thereby 
creating the 15,000-member “Na- 
tional Doctors Alliance,” an entity 
with a $1 million annual organiz- 
ing budget. Not to be left behind, in 
June 1999, the AMA joined the pa- 


rade as well when it voted to form 
an independent union of its own, 
“Physicians for Responsible Nego- 
tiations” (PRN). Five months later, 
in November 1999, the physician 
unionization movement would re- 
ceive yet another shot in the arm 
when the NLRB would decide a case 
involving interns and residents at 
Boston Medical Center. 


The Boston 
Medical Center Case 

Boston Medical Center (BMC) 
was the product of the 1996 merger 
of Boston City Hospital (BCH), a 
public hospital, and Boston Univer- 
sity Medical Center Hospital (“Uni- 
versity Hospital”), a private entity. 
Since 1969, BCH had bargained 
with its interns and residents (or 
“house staff”) collectively under 
state law. University Hospital, in 
contrast, was subject to the NLRA, 
but under longstanding NLRB 
policy its residents and interns 
could not unionize.” 

Under the merger agreement be- 
tween BCH and University Hospital, 
BMC was committed to continue rec- 
ognizing the union at BCH and had 
agreed to a “private” election among 
the entire house staff at the merged 
entity, which the house staff “won,” 
leading BMC to engage in collective 
bargaining at both hospitals. Subse- 
quently, however, the AFL-CIO’s 
Committee of Interns and Residents 
filed a petition for an election with 
the NLRB. On October 17, 1997, the 
NLRB’s regional director in Boston 
dismissed the CIR’s petition, relying 
on 20-year-old NLRB precedent find- 
ing “house staff” to be primarily “stu- 
dents” rather than “employees,” and 
thus are not covered by the NLRA. 
The CIR appealed. 

On appeal, in urging the NLRB to 
adhere to its historical policy, BMC 
argued that allowing house staff to 
bargain collectively would interfere 
with academic tradition and freedom 
by making educational standards the 
subject of bargaining. BMC further 
argued that Congress had evinced a 
clear intent that residents be ex- 
cluded from the definition of “em- 
ployee” when it rejected a 1979 pro- 
posal to amend the NLRA that could 
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have effectively included residents in 
that definition. The CIR, in contrast, 
argued that the board’s precedent on 
the issue was no longer consistent 
with several subsequent Supreme 
Court cases that had interpreted the 
term “employee” under the NLRA 
quite broadly,” and that the board 
had misconstrued the motivations of 
house staff when it had concluded in 
earlier decisions that their financial 
interests were of secondary impor- 
tance to them, pointing to the fact 
that house staff in the public sector 
had been organizing for years 
(though not under federal law) in 
support of this position. Ultimately, 
on November 26, 1999, the NLRB 
announced that it newly agreed with 
the CIR’s position, and that it had 
decided to overturn its precedent by 
finding that BMC’s residents, in- 
terns, and fellows were “employees” 
under the NLRA. Following this de- 
cision, on December 21, 1999, an 
election was conducted in a bargain- 
ing unit composed of “all physicians” 
employed by BMC —one that the 
union won by a lopsided count of 177 
to 1, and BMC subsequently deter- 
mined that it would bargain with the 
union, effectively precluding an ap- 
peal of the NLRB’s decision. Any 
challenge to the board’s new view of 
residents under the NLRA will thus 
have to wait until another day: when 
a union succeeds in organizing an- 
other group of residents and another 
“employer” hospital decides —in con- 
trast with BMC—to challenge the 
NLRB’s new interpretation of the 
statute. 


Where Things Stand 

The CIR estimates that there are 
some 90,000 resident physicians in 
the United States who can newly 
organize under the NLRA and has 
indicated that it intends to use its 
$1 million annual organizing “war 
chest” to organize at least 50,000 
residents. For its part, the AMA has 
budgeted $1.2 million for PRN to use 
with the goal of successfully orga- 
nizing physicians. 

PRN had its first such success in 
March 2000, when physicians em- 
ployed at several clinics owned by 
The Wellness Plan, a Detroit HMO, 
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voted 27 to 8 in favor of union repre- 
sentation. More recently, on August 
16, 2000, PRN filed a first petition 
on behalf of a house staff at Lutheran 
General Hospital in Park Ridge, Il- 
linois, a Chicago suburb. On Novem- 
ber 7, 2000, the Regional Director 
ordered an election be held on De- 
cember 6 and 7, 2000. Lutheran Gen- 
eral appealed the regional director’s 
decision, however, claiming that it 
improperly excluded certain rotating 
residents from voting, and thus, 
though the voting went ahead as or- 
dered, the ballots have been im- 
pounded pending the outcome of that 
appeal. In early January 2001, the 
PRN filed an unfair labor practice 
charge accusing Lutheran General of 
spying on residents and a variety of 
other unfair labor practices, which 


Lutheran General and the PRN sub- 
sequently settled. 


A Prescription 

Many hospital and residency pro- 
gram administrators may be won- 
dering whether there is anything 
they should be doing in the face of 
this newly energized “unionization” 
movement. 

From a management labor 
lawyer’s perspective, as in any in- 
dustry where unions are involved, 
an “ounce of prevention” will likely 
be worth a pound of cure. In particu- 
lar, perhaps the best method of 
minimizing the perceived need for 
a union is to improve communica- 
tion between “management” and the 
“rank and file.” Historically, some 
of the most effective methods of en- 
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couraging such communication are 
through mechanisms such as sug- 
gestion boxes or periodic employee 
polls. Even more effective—al- 
though at times legally problem- 
atic—are committees in which em- 
ployees regularly share information 
and concerns with management. 
Although an employer that estab- 
lishes such committees purely in 
order to “dominate” them may be 
found in violation of the NLRA, hos- 
pitals are already independently re- 
quired to maintain many “medical 
staff’ committees as a condition of 
participation in the Medicare pro- 
gram, and, if they have a medical 
residency program, to maintain 
committees including resident rep- 
resentatives as a condition of ac- 
creditation with the Accreditation 


LLC Outfits 


The Spartan 
The black vinyl 1” binder 
is silk-Screened in gold; 
corporate name appears 
on a gold label in spine 
window. Matching card- 
board slipcase, 20 
imprinted stock certifi- 
cates and stubs, corpo- 
rate seal with pouch, 
minutes & by-laws and 


Starting at 


$46” 


transfer ledger. 


Cat No. 130 with piain filler-$46.00 
Cat No. 140 with printed minutes and bylaws-$48.50 


Florida Corporate Services 
+ Incorporation and LLC/LLP packages: Florida filings with- 
in 24 hours 


+ Special $162.50 Florida Incorporation package includes 
drafting, filing, basic Florida fees and Spartan® 
Corporate Kit 


+ Nationwide Corporate Formations, Dissolutions and 
Resident Agent Representation 


- Customized Florida corporate documents, including 
Shareholder Agreement and LLC Operating Agreements 


« Offshore and international corporations 


+ Trademark and Copyright Services: Protect your valu- 
able corporate and website domain names 


+ UCC Filings and Searches-in All 50 States 


FAST 


TURNAROUND 


Our prices are 
competitive, and 
we offer person- 
alized service to 
fit your specific 
needs. 


800 221-2972 


Note: Above prices are for outfits 
with plain minute paper only. 


800 327-9220 fax: 800 262-8208 www.blumberg.com 


BlumbergExcelsior 


Over a century of service to the legal community 


Since 1887 


P.O. Box 2122, Orlando, FL 32802 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2001 41 


| 
Ex Libris® 
| 
} 
3 
| 
| ‘ 
| 
| 
| eee 
| 


Council for Graduate Medical Edu- 
cation (ACGME). Hence, the risk 
that such committees might be 
deemed management-dominated 
labor organizations is probably in- 
herently less than in other indus- 
tries, and employers should consult 
with legal counsel in order to make 
full use of them as communication 
devices.”° Indeed, if such committees 
have sufficient policymaking au- 
thority, and physician participation 
in those committees becomes suffi- 
ciently pervasive, not only may any 
perceived need for “unionization” 
dissipate, a hospital may have a 
good argument that, like the faculty 
of Yeshiva University, all its em- 
ployed physicians are managers. U 
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Tax Law 


Evaluating and Making a Choice of “No Entity” 
for Real Property Held for Investment or Lease 


by E. John Wagner II and Susan Barrett Hecker 


he choice of entity for real 
property held for invest- 
ment or lease is dependent 
upon many factors. As a 
general rule, clients wish to have a 
workable structure—one requiring 
only the level of sophistication or 
complication necessary to achieve 
certain goals. In some situations, 
this requires a choice of no entity 
at all, and a structure treated as a 
co-tenancy for federal income tax 
purposes (a “tax co-tenancy”) is ap- 
propriate. This article discusses 
some of the federal estate and in- 
come tax advantages of tax co-ten- 
ancies, and then analyzes struc- 
tures under state law that may be 
treated as tax co-tenancies. 


Advantages of 
Tax Co-tenancies 

The reasons why taxpayers may 
choose a tax co-tenancy are too nu- 
merous, and too dependent upon a 
particular taxpayer’s circum- 
stances, to comprehensively list 
here. A few recurring reasons why 
taxpayers chose tax co-tenancies 
include the following: 

© No separate tax return. Each tax 
co-tenant is treated as the owner of 
an undivided fractional interest in 
the property. Consequently, each co- 
tenant will report a fractional share 
of the items of income or deduction 
on the co-tenant’s tax return. Be- 
cause a partnership tax return is not 
required, a tax co-tenancy may also 
reduce the probability of audit. 

e Separate like-kind exchanges. 
Notwithstanding the low individual 
capital gains rates, many clients 
still wish to defer capital gain upon 


Analyses of whether 
tax co-tenancy 
classifications for real 
property held for 
investment or lease 
are desirable or 
feasible are 
deceptively complex. 


the sale of property by entering into 
a like-kind exchange under Code 
§1031.' For this purpose, a tax co- 
tenancy allows the owners to rein- 
vest in separate replacement prop- 
erties. In contrast, partnership 
interests are excluded from like- 
kind exchange treatment,” making 
successful like-kind exchanges of 
partnership property into replace- 
ment properties held by different 
partners difficult or impossible.* 

e Automatic step-up in basis upon 
death of tax co-tenant. When a tax 
co-tenant dies, the basis of the 
decedent’s interest is automatically 
stepped up to its fair market value.* 
Thus, in contrast with property held 
through a partnership, it is not nec- 
essary to make a Code §754 elec- 
tion to obtain this favorable tax 
treatment for appreciated property 
held in a tax co-tenency. 

© Other federal income tax advan- 


tages. Tax co-tenants may make 
separate elections for depreciation 
and depletion and enjoy other fed- 
eral income tax advantages associ- 
ated with separate ownership. 

¢ Estate and gift tax valuation dis- 
counts. The determination of appro- 
priate valuation discounts for minor- 
ity interest and lack of 
marketability for federal estate and 
gift tax purposes is a facts and cir- 
cumstances inquiry,’ and arguably 
more resembles an art than a sci- 
ence. Although many believe limited 
partnerships generate the largest 
valuation discounts, courts have 
applied reasonable valuation dis- 
counts to co-tenancies, generally re- 
jecting the IRS’ arguments that such 
discounts should be limited to the 
cost of partition.® Taxpayers should 
be wary, however, that the special- 
ized valuation regime under the fed- 
eral estate tax for co-tenancies fea- 
turing survivorship rights under 
state law may obviate the advan- 
tages of such valuation discounts.’ 
As a result, taxpayers seeking valu- 
ation discounts with respect to tax 
co-tenancies are advised to hold title 
under a structure that does not fea- 
ture survivorship rights. 


Classification as a 
Tax Co-tenancy 

If it is determined that a tax co- 
tenancy is in the taxpayers’ best in- 
terests, then a form of ownership 
under state law must be chosen that 
will be respected as such for federal 
tax purposes. Not surprisingly, most 
taxpayers attempt to accomplish 
this end through one of the co-ten- 
ancy arrangements available under 
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state law (“state law co-tenancies”).® 

In the case of the federal estate 
and gift taxes, rights under state law 
should generally control the valua- 
tion of interests transferred by a de- 
cedent or donor. Accordingly, valua- 
tion discounts for lack of 
marketability or control generally 
are determined based upon the 
rights transferable under state law 
in an arms-length transaction.’ The 
classification of a state law co-ten- 
ancy for federal income tax purposes 
is more complex because it is not 
merely a function of the form of own- 
ership under state law.'’ In some cir- 
cumstances, a state law co-tenancy 
will be treated as a tax partnership, 
thus making the federal income tax 
advantages of a tax co-tenancy un- 
available. Therefore, if taxpayers 
hold property in a state law co-ten- 
ancy, it still is necessary to engage in 
an independent inquiry to determine 
whether the state law co-tenancy is 
also a tax co-tenancy or whether the 
taxpayers instead own the property 
through a tax partnership." 

Code §§761(a) and 7702(a)(2) de- 
fine a tax partnership as “a syndi- 
cate, group, pool, joint venture or 
other unincorporated organization, 
through or by means of which any 
business, financial operation, or 
venture is carried on, and which is 
not a corporation, trust, or estate.” 
Treasury Regulations provide a 
more descriptive test, focusing upon 
whether “the participants carry on 
a trade, business, financial opera- 
tion, or venture and divide the prof- 
its therefrom.” Taken together, the 
Code and Treasury Regulations 
present a two-part test, with each 
part constituting a necessary condi- 
tion to the existence of a tax part- 
nership. First, two or more persons 
must carry on a business or similar 
activity. Second, there must be a 
sharing of profits. Under this formu- 
lation, the absence of either should 
preserve the classification of a state 
law co-tenancy as a co-tenancy for 
federal income tax purposes. 

Case law has generally approached 
the inquiry more broadly, looking to 
a multiplicity of factors to determine 
whether taxpayers subjectively in- 
tend to form a partnership.'’ Courts 


have found that a tax partnership 
exists when co-tenants characterize 
their activities as a partnership even 
when the two-part test described in 
the Treasury Regulations is not 
clearly met. This can occur, for ex- 
ample, when taxpayers file partner- 
ship income tax returns, represent 
the activity as a partnership to state 
or local government officials, enter 
into a partnership agreement, or oth- 
erwise characterize the activity as a 
partnership among themselves or to 
others.'* Consequently, taxpayers 
holding title as state law co-tenants 
who wish to avoid tax partnership 
classification should avoid conduct 
which could be construed as an ex- 
pression of a subjective intent to 
carry on a partnership. 

In the absence of overt conduct evi- 
dencing the existence of a tax part- 
nership, the two-part test set forth 
above becomes more important. Un- 
der that test, persons who hold title 
in a state law co-tenancy merely to 
realize the increase in its value over 
time generally can expect to avoid tax 
partnership classification. In the con- 
text of property held for lease, how- 
ever, state law co-tenants almost al- 
ways share profits. As a result, the 
existence of a tax partnership with 
respect to property held for lease fre- 
quently depends upon whether state 
law co-tenants’ activities constitute 
a business or similar activity. 

Treasury Regulations acknowl- 
edge that “mere co-ownership of 
property that is maintained, kept in 
repair, and rented or leased does not 
constitute” a tax partnership, while 
also finding that a tax partnership 
may exist “if co-owners of an apart- 
ment building lease space and in 
addition provide services to the oc- 
cupants either directly or through 
an agent.”’° The Internal Revenue 
Service refined this distinction Rev- 
enue Ruling 75-374,'° when it con- 
sidered whether a tax partnership 
exists when state law co-tenants 
engage an unrelated management 
company to manage an apartment 
building. In that ruling, the manage- 
ment company collected rents; ne- 
gotiated and executed leases with 
lessees; paid taxes, assessments, 
and insurance premiums; and per- 
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formed services characterized by the 
IRS as “customarily” associated 
with the maintenance and repair of 
apartment buildings, including the 
provision of heat, air conditioning, 
water, parking, routine repairs, 
trash removal, and maintenance of 
public areas. All of these services 
were provided at no additional cost 
to the lessees. The management 
company retained one half of the 
rents as compensation for these ser- 
vices. The management company 
also provided lessees additional ser- 
vices for additional fees, including 
attendant parking, gas, electricity, 
and other utilities. The manage- 
ment company bore the cost of pro- 
viding these services and did not 
share its profits from these services 
with the state law co-tenants. 

On these facts, the IRS found that 
no tax partnership existed among 
the state law co-tenants themselves 
or among the state law co-tenants 
and the management company. The 
additional services performed by the 
management company were not at- 
tributable to the state law co-ten- 
ants because the management com- 
pany did not perform these services 
as the state law co-tenants’ agent 
under the management agreement, 
and did not share the profits from 
the additional services with the 
state law co-tenants. Although the 
“customary” services performed by 
the management company were at- 
tributable to the state law co-ten- 
ants, the IRS found that these ac- 
tivities were not of a sufficient level 
as to give rise to a tax partnership. 

While much of the case law evalu- 
ating the existence of a partnership 
based upon the level of activity 
among co-tenants is difficult to rec- 
oncile, it has generally followed Rev- 
enue Ruling 75-374 in spirit.'’ As a 
result, the authors believe that Rev- 
enue Ruling 75-374 continues to pro- 
vide a useful guide to taxpayers at- 
tempting to maintain the integrity 
of a tax co-tenancy for property held 
for lease because it sets forth two 
important planning principles. First, 
it enables taxpayers to provide cus- 
tomary services to lessees without 
being deemed to engage in a busi- 
ness or similar activity that would 
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give rise to a tax partnership. Sec- 
ond, it enables state law co-tenants 
to avoid tax partnership classifica- 
tion when noncustomary services will 
be performed by structuring a man- 
agement agreement such that an in- 
dependent property manager will 
provide these additional services for 
its own profit. Taken together, these 
principles can sometimes make the 
avoidance of tax partnership classi- 
fication merely a matter of negotia- 
tion over the form of the rights and 
responsibilities of a property man- 
ager and state law co-tenants under 
a management agreement.'* 


Tax Co-tenancies 
with Limited Liability 
Taxpayers often wish to limit per- 
sonal liability for creditor claims 
arising from ownership of real prop- 
erty, and to limit a personal creditor’s 
remedy to a charging order against 
an interest in a state law entity. A 
state law co-tenancy among taxpay- 
ers does not accomplish these goals. 
Fortunately, a single-member lim- 
ited liability company (SMLLC) can 
enable a taxpayer to enjoy the fed- 
eral income tax advantages of a tax 
co-tenancy while also realizing these 
asset protection goals.'? Under the 
“check-the-box” entity classification 
regulations in place since 1997, prop- 
erty owned by aSMLLC generally is 
treated for federal income tax pur- 
poses as if it is directly owned by the 
SMLLC’s single member.”’ As a re- 


sult, if each taxpayer holds its inter- 
est as a state law co-tenant through 
a separate SMLLC, then all the tax- 
payers can take advantage of the 
asset protection advantages of a lim- 
ited liability company while still re- 
taining the federal income tax advan- 
tages associated with a tax 
co-tenancy. Moreover, the applicable 
valuation discounts for federal es- 
tate and gift tax purposes should not 
be diminished by the use of a SMLLC 
because the owner of the SMLLC 
should have essentially the same 
rights with respect to the underlying 
real property as a person who owns 
an interest in real property directly. 

As a practical matter, taxpayers 
seeking to avoid tax partnership clas- 
sification may find it cumbersome to 
hold title through separate SMLLCs 
because this form of ownership re- 
quires multiple signatures on leases, 
or for other reasons. Also, some hesi- 
tate to rely on the liability shield of 
a SMLLC because they consider it 
less proven than that of a 
multimember limited liability en- 
tity.! As a result, taxpayers may 
wish to form one noncorporate lim- 
ited liability entity to hold real prop- 
erty and still be treated as tax co- 
tenants.” In general, a corporation 
must be taxed as a corporation for 
federal income tax purposes. In ad- 
dition, a noncorporate entity with 
multiple owners organized under 
state law is by default classified as 
a tax partnership.”* As a result, in 


this situation, a true tax co-tenancy 
is not possible. Nevertheless, taxpay- 
ers arguably can replicate many con- 
sequences of a tax co-tenancy by or- 
ganizing a single noncorporate entity 
to hold title to the property, and elect- 
ing under Code §761(a) to not be gov- 
erned by the tax partnership regime. 

In the case of state law co-tenan- 
cies in real property held for invest- 
ment or lease, a Code §761(a) elec- 
tion rarely is helpful because it 
generally is not available unless the 
state law co-tenancy is a tax co-ten- 
ancy anyway.” In the authors’ opin- 
ion, however, multiple taxpayers who 
own interests in a single state law 
entity (such as a limited liability 
company) that, in turn, holds real 
property for investment or lease 
should be permitted to make a Code 
§761(a) election if the entity’s activi- 
ties do not constitute a business or 
similar activity, and the entity’s gov- 
erning instruments give the taxpay- 
ers essentially the same rights as 
state law co-tenants.”° Nevertheless, 
taxpayers should consider a number 
of issues before making a Code 
§$761(a) election under these circum- 
stances. 

First, although Florida law pur- 
ports to statutorily limit the rem- 
edies of personal creditors of own- 
ers of certain state law entities to 
charging orders,” drafting an 
entity’s governing instruments to 
meet the criteria for a Code §761(a) 
election could enable such creditors 
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to argue that more expansive rem- 
edies should be available. For ex- 
ample, if a member in a limited li- 
ability company has the right to 
dispose of an undivided interest in 
the underlying real property,” then 
creditors of that member could ar- 
gue that they should be able to reach 
the underlying interest in real prop- 
erty to satisfy a judgment rather 
than be limited to a charging order.” 
On the other hand, the authors are 
unaware of a successful creditor chal- 
lenge in this regard to date. 

Second, the authors are not aware 
of a controlling authority clearly au- 
thorizing such a Code §761(a) elec- 
tion with respect to a single entity. 
In field service advice, the IRS indi- 
cated that it “generally” does not al- 
low an entity recognized as a state 
law general or limited partnership 
to make a §761(a) election, and found 
that two limited partnerships did 
not qualify for the election because 
of differences between the default 
rights of partners under state law 
and the requirements for §761(a) 
election eligibility.2° Although an 
entity’s governing instruments could 
be drafted to avoid this problem and 
field service advice is not a binding 
statement of IRS policy, at the very 
least taxpayers should proceed with 
a Code §761(a) election with respect 
to a single state law entity only if 
they understand that the result they 
seek is not assured. 

Third, even if the §761(a) election 
is valid, the election will not neces- 
sarily replicate the tax conse- 
quences of a situation in which such 
an election is unnecessary because 
no tax partnership exists.*° As a re- 
sult, taxpayers should indepen- 
dently analyze whether a Code 
§761(a) election will produce the 
particular advantages of a tax co- 
tenancy that they seek. 

Finally, although limited partner- 
ships and multimember limited li- 
ability companies generally produce 
larger estate and gift tax valuation 
discounts than state law co-tenan- 
cies, the authors would not expect 
such enhanced discounts in the case 
of an entity holding real property for 
investment or lease and designed to 
qualify for a Code §761(a) election. 


In general, the enhanced valuation 
discounts associated with certain 
entities depend upon the rights of the 
owners under state law. As a result, 
interests in an entity with governing 
instruments drafted to replicate the 
rights of state law co-tenants (to 
qualify for a Code §761(a) election) 
should generally be expected to pro- 
duce valuation discounts commensu- 
rate with the direct interests in a 
state law co-tenancy. 


Looking Ahead 

Last year, the Internal Revenue 
Service announced that it would no 
longer issue advance rulings concern- 
ing whether a state law co-tenancy 
constitutes a tax partnership because 
of its concern over certain positions 
taken by taxpayers in this area.”' The 
Service also has announced that it 
plans to issue new guidance address- 
ing the issue by the end of this year.” 
At least with respect to state law co- 
tenancies involving relatively few co- 
tenants, the authors do not expect the 
new guidance to deviate substantially 
from the principles recognized under 
prior law. Regardless of the content of 
the new guidance, the authors expect 
analyses of whether state law co-ten- 
ancies are tax partnerships to remain 
deceptively complex, facts and circum- 
stances inquiries. As a result, taxpay- 
ers should proceed with caution. 4 


' All references herein to the “Code” 
are to the Internal Revenue Code of 
1986, as amended. See, e.g., Rev. Rul. 
79-44, 1979-1 C.B. 265. 

2 See I.R.C. §1031(a)(2)(D). 

* For a discussion of some potential 
solutions to this problem, see Richard 
M. Lipton, The “State of the Art” in Like- 
Kind Exchanges, J.Tax’N 78, 82-84 (Aug. 
1999). 

* See I.R.C. §1014(a). 

5 See Treas. Reg. §§20.2031-1(b); 
25.2512-1. 

® This is the case particularly with re- 
spect to improved real estate. See, e.g., 
Williams v. Commissioner, T.C. Memo. 
1998-59 (1998) (44 percent discount); 
Estate of Cervin v. Commissioner, T.C. 
Memo. 1994-550 (1994) (20 percent dis- 
count); Lefrak v. Commissioner, T.C. 
Memo. 1993-526 (1993) (30 percent dis- 
count). 

7 See I.R.C. §2040. 

* For the purposes of this article, “state 
law co-tenancies” include ownership as 
tenants-in-common and joint tenants 
with rights of survivorship. Although a 
tenancy-by-the-entirety has some simi- 
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lar characteristics to state-law co-ten- 
ancies, the authors believe that tenan- 
cies-by-the-entirety present unique is- 
sues best saved for another article. 

See I.R.C. §2031(a); Treas. Reg. 
§§20.2031-1(b); 25.2512-1. But see I.R.C. 
$2040 (containing special estate tax valu- 
ation rules for co-tenancies featuring 
survivorship rights). Unless the co-ten- 
ants hold title as nominees for a part- 
nership under state law, the special valu- 
ation rules in Ch. 14 of the Code are 
unlikely to apply where property is titled 
in the name of an individual co-tenant. 
See generally I.R.C. §2701-—2704. 

See Treas. Reg. §1.7701-1(a)(1). 

" Technically, the “check-the-box” 
regulations in place since 1997 describe 
the inquiry as a two-step process. First, 
it must be determined whether the co- 
tenancy constitutes a federal income 
tax “entity.” See Treas. Reg. §301.7701- 
1(a)(2). Second, a noncorporate “entity” 
which does not elect to be treated oth- 
erwise and which has more than one 
owner is generally taxed as a partner- 
ship. See Treas. Reg. §301.7701-3(¢)(1). 
Even though the check-the-box regu- 
lations describe this as a two-step in- 
quiry, as a practical matter the test in 
the co-tenancy context should be the 
same inquiry as to the existence of a 
partnership that existed before the 
check-the-box regulations. Compare 
Treas. Reg. §301.7701-1(a)(2) with 
Former Treas. Reg. §301.7701-3(a); ef. 
Simplification of Entity Classification 
Rules, 61 Fed. Reg. 21,989 (1996) (pro- 
posed May 13, 1996) (subsequently codi- 
fied at Treas. Reg. §301.7701-1 et seq.). 

Treas. Reg. §301.7701-1(a)(2). 

See, e.g., Commissioner  v. 
Culbertson, 337 U.S. 733, 742-43 (1949). 

4 See, eg., Rothenberg v. Commis- 
sioner, 48 T.C. 369 (1967); Luna v. Com- 
missioner, 42 T.C. 1067 (1964); Huckle 
v. Commissioner, T.C. Memo 1968-45 
(1968); Priv. Ltr. Rul. 97-41-017 (Jul. 10, 
1997). But see Powell v. Commissioner, 
T.C. Memo 1967-32 (1967) (no tax part- 
nership even though partnership tax 
returns were filed). 

5 Treas. Reg. §301.7701-1(a)(2). 

6 1975-2 C.B. 261. 

" See, e.g., McShain v. Commissioner, 
68 T.C. 154 (1977) (no tax partnership 
when state law co-tenants leased un- 
der net lease); Estate of Applebee, 41 
B.T.A. 18 (1940) (finding no partnership 
existed among co-tenants who inher- 
ited property, improved it, and then 
rented it, but who did not file a partner- 
ship return for federal income tax pur- 
poses); Cusick v. Commissioner, T.C. 
Memo 1998-286 (business activity cre- 
ated tax partnership when co-tenants 
performed maintenance tasks and 
helped tenants locked out of offices); 
Priv. Ltr. Rul. 2000-19-014 (Feb. 10, 2000) 
(no tax partnership where management 
company’s business activities are not at- 
tributable to co-tenants). But see, e.g., 
Levine v. Commissioner, 72 T.C. 780 
(1979) (tax partnership existed where 
taxpayers found to engage in a busi- 
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ness even though they provided only 
“necessary” management services). 

' It is important to note that Revenue 
Ruling 75-374 expressly assumed that 
the compensation the property man- 
ager received for the additional services 
performed was “adequate.” Conse- 
quently, while Rev. Ruling 75-374 of- 
fers flexibility in negotiating an arrange- 
ment to avoid partnership classification, 
it does not sanction an arrangement un- 
der which a property manager provides 
additional services at a loss while the 
supposedly passive co-tenants reap a 
portion of profits attributable to activi- 
ties constituting a business. 

See Fia. Star. §$608.433(4) (2000) (limi- 
tation of member creditor s remedy to a 
charging order); Fia. Star. §608.701 
(2000) (same liability shield as corpora- 
tions). 

®* See Treas. Reg. §§301.7701-2(b), (c); 
301.7701-3(b)(1 (ii). 

21 It is notable, however, that the stat- 
utes providing for the asset protection 
advantages of limited liability companies 
under Florida law do not contain excep- 
tions for SMLLCs. See Fua. Start. 
§608.433(4) (2000) (limitation to charg- 
ing order); Fia. Stat. §608.701 (2000) 
(same liability shield as corporations). 

* See Treas. Reg. § 301.7701-2(b)(1). 

% See Treas. Reg. §301.7701-3(c)(1). It 
is assumed that the entity is organized 
under the laws of one of the United 
States and does not elect to be taxed 
other than as a partnership. 

* In the case of real property held for 
investment or lease, a Code §761(a) elec- 
tion generally is not available unless the 
property is also held “for investment 
purposes only and not for the active 
conduct of a trade or business.” I.R.C. 
§$761(a)(1). A state law co-tenancy 
should not create a tax partnership in 
the absence of a business or similar ac- 
tivity. See I.R.C. §§761(a), 7701(a)(2); 
Treas. Reg. §301.7701-1(a\(2). As a re- 
sult, it is hard to imagine a situation in 
which a Code §761(a) election would 
change the tax classification of a state 
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law co-tenancy. 

* In addition to avoiding the two part 
test for classification as a tax partner- 
ship, an entity attempting to qualify as 
an “investment partnership” for pur- 
poses of making the §761(a) election 
must not be “classifiable as an associa- 
tion” (i.e., taxable as a corporation) and 
must have members that: 

“(i) own the property as co-owners, 

(ii) reserve the right separately to take 
or dispose of their shares of any prop- 
erty acquired or retained, and 

(iii) do not actively conduct business or 
irrevocably authorize some person or 
persons acting in a representative ca- 
pacity to purchase, sell, or exchange 
such investment property, although 
each separate participant may delegate 
authority to purchase, sell, or exchange 
his share of any such investment prop- 
erty for the time being for his account, 
but not for a period of more than a year.” 
Treas. Reg. 1.761-2(a). Under the 
check-the-box regulations, the default 
classification of a noncorporate entity 
is a partnership and not an association. 
See Treas. Reg. §301.7701-3(c)(1). More- 
over, the governing instruments of a 
noncorporate entity could be drafted to 
give its owners the above-listed rights, 
which essentially replicate the rights of 
state law co-tenants. In general, char- 
acteristics of a common law co-tenancy 
include each tenant owning an undi- 
vided fractional part of the property; the 


destruction of the co-tenancy by parti- 
tion or by merger of interest; if a co- 
tenant ousts another co-tenant, the 
right of the wronged co-tenant to be 
placed back in possession; the absence 
of fiduciary duties, although in some cir- 
cumstances, a constructive trust could 
arise in favor of co-tenants. See RALPH 
E. Boyer, SURVEY OF THE LAW OF PROPERTY, 
90-91 (3d Ed. 1981). 

*® See Star. §608.433(4) (2000) (lim- 
ited liability companies); Fia. Star. 
§620.153 (2000) (limited partnerships). 

“ This is arguably required by Treas. 
Reg. §1.761-2(a)(2)(ii). 

* This is one of the concerns that lead 
some to question the liability protection 
afforded by SMLLCs. See supra note 21 
and accompanying text. 

* See Fld. Sve. Adv. Mem. 1999-23-017 
(June 19, 1999). For a more extensive 
discussion of this field service advice 
memorandum, see Shop Talk: Can Lim- 
ited Partnerships Elect out of Subchap- 
ter K?, J. Tax’N 125 (Aug. 1999). For a list 
of the requirements to make a Code 
§761(a) election, see supra note 25. 

® See generally Martin J. McMahon, 
Jr., The Availability and Effect of Elec- 
tion Out of Partnership Status Under 
Section 761(a), 9 Va. Tax Rev. 1 (1989). 

3 See Rev. Proc. 2000-46, 2000-2 C.B. 
438. 

® See IRS Officials Update ABA Panel 
on Section 1031 Developments, 2001 Tax 
Notes Today 94-12 (May 15, 2001). 
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Challenging the Reliability of Expert Testimony 


by E. Kelly Bittick, Matthew J. Conigliaro, and Edward W. Gerecke 


ince 1993, a series of cases 

from the U.S. Supreme 

Court has firmly established 

reliability as the key to the 
admission of expert testimony in 
federal court and affirmatively 
charged trial courts with minding 
the gates of evidence. The Supreme 
Court of Florida, however, has de- 
clined the opportunity to align 
Florida’s expert testimony require- 
ments with their recently adopted 
federal counterparts. Instead, 
Florida continues to adhere to the 
former federal standard—a stan- 
dard focusing on the general accep- 
tance of the principles and discov- 
eries underlying an expert’s 
opinions. 

Florida’s persistent focus on the 
general acceptance standard should 
not be taken to mean that reliabil- 
ity is not relevant to the admissi- 
bility of expert testimony under 
Florida law. To the contrary, reli- 
ability is a highly pertinent inquiry 
when examining all expert testi- 
mony. 


The Federal Standards 
from Frye to Daubert 

For many decades, the dominant 
standard for the admission of new 
and novel expert evidence was that 
set forth in Frye v. United States, 
293 F. 1013 (D.C. Cir. 1923). Un- 
der the Frye test, which was an- 
nounced long before the federal 
courts adopted an evidence code, a 
“scientific principle or discovery” 
that forms the basis for an expert’s 
deductions “must be sufficiently 
established to have gained general 
acceptance in the particular field in 


Florida’s persistent 
focus on the general 
acceptance 
standard should not 
be taken to mean 
that reliability is not 
relevant to the 
admissibility of 
expert testimony. 


which it belongs.”! This remained 
the leading standard until the U.S. 
Supreme Court discarded it in 1993 
in favor of a more broad reliability 
examination. 

In Daubert v. Merrell Dow Phar- 
maceuticals, Inc., 509 U.S. 579, 585 
(1993), the Court held that Fed. R. 
Evid. 702 requires only that expert 
scientific evidence be reliable and 
that a valid scientific connection 
link that evidence to the facts of a 
given case. Daubert offered a non- 
exclusive list of factors to consider 
when evaluating reliability, includ- 
ing whether the principle or tech- 
nique has been or can be tested, 
whether it has been subjected to 
publication and peer review, 
whether there is a known or poten- 
tial error rate, and, as under Frye, 
whether the principle or technique 
is generally accepted in the scien- 
tific community.” The Court also 
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held that Rule 702 compels trial 
judges to act as “gatekeepers” with 
regard to all expert testimony, al- 
lowing only reliable, relevant evi- 
dence to enter the courtroom. 


Florida’s Adherence to Frye 
for Ensuring Reliability 

As did the federal courts, Florida 
first embraced the general accep- 
tance test of Frye long before the 
adoption of an evidence code.* The 
Supreme Court of Florida relied on 
Frye as early as 1953, when the 
court decided that the improper 
admission of evidence concerning a 
lie detector test warranted a new 
trial.t Thereafter, the court revis- 
ited the issue of the polygraph’s 
admissibility and, while stressing 
that the reliability of scientific tests 
and experiments must be shown in 
order to admit evidence based solely 
on them, held that the evidence in 
the case failed to show that the poly- 
graph had gained “such reliability 
and scientific recognition as to war- 
rant its admissibility.” 

After Florida adopted its evidence 
code, which, like its federal coun- 
terpart, contained no express re- 
quirement that scientific principles 
or theories be generally accepted to 
be admissible in court, a number of 
Florida’s intermediate appellate 
courts questioned whether the Frye 
standard continued to apply to opin- 
ions based on new and novel sci- 
ence.° The Florida Supreme Court 
appeared to answer in the affirma- 
tive in Stokes v. State, 548 So. 2d 
188, 195 (Fla. 1989). There, the 
court rejected the case-by-case use 
of a balancing test to weigh the pro- 
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bative value of scientific evidence 
against the dangers of unfair preju- 
dice. Stokes adopted instead Frye’s 
general acceptance standard, ex- 
plaining that courtrooms are not 
laboratories in which to conduct ex- 
periments. Stokes expressly held 
that “[ilf the scientific community 
considers a procedure or process 
unreliable for its own purposes, then 
the procedure must be considered 
less reliable for courtroom use.”’ 
Stokes did not directly address the 
admissibility of expert testimony, 
but whatever doubt existed regard- 
ing the applicability of Frye to ex- 
pert testimony in Florida was put 
to rest in the post-Daubert case of 
Flanagan v. State, 625 So. 2d 827, 
828 (Fla. 1993). While noting the 
federal courts’ movement under 
Daubert, Flanagan squarely held 
that expert testimony based on 
novel scientific evidence is not ad- 
missible in Florida unless it meets 
Frye’s test of general acceptance. 
Through a number of subsequent 
decisions, the Florida Supreme 
Court has reaffirmed the applicabil- 
ity of the Frye test and expanded on 
its proper implementation at both 
the trial and appellate court levels. 
Hadden v. State, 690 So. 2d 573, 580 


the relevant scientific community is 
made through an adversarial pro- 
ceeding, with the burden on the pro- 
ponent of the evidence to establish 
general acceptance by a preponder- 
ance of the evidence.'? The court 
need not accept an expert’s “bald 
assertion” that a particular principle 
or discovery is generally accepted." 

In Brim v. State, 695 So. 2d 268, 
272 (Fla. 1997) (Brim J), the Florida 
Supreme Court clarified that, to de- 
termine general acceptance of the 
science underlying an expert opin- 
ion, the trial court must conclude 
that a clear majority of the members 
of the relevant scientific community 
supports each of the underlying 
principles or techniques. Mere nu- 
merical majority support or opposi- 
tion of persons minimally qualified 
to state an authoritative opinion is 
not alone dispositive, since in deter- 
mining the general acceptance is- 
sue, trial courts must consider “the 
quality, as well as the quantity, of 
the evidence supporting or opposing 
a new scientific technique.””” 


Finally, Brim I and Hadden make 
clear that a Frye determination is a 
question of law that is reviewed de 
novo on appeal.’’ Appellate review 
should consider the issue of general 
acceptance as of the time of the ap- 
peal, rather than the time of the 
trial court’s determination, and the 
appellate court is encouraged to ex- 
amine expert testimony, scientific 
and legal writings, and judicial opin- 
ions.'* Florida appellate decisions 
therefore provide instructive guides 
for trial courts to follow when ana- 
lyzing the admissibility of evidence 
subject to Frye. 


Applicability of Frye 
Under Florida Law 

Under Florida law, Frye is not ap- 
plicable to all expert testimony. One 
area carved out by the Supreme 
Court as not falling within the ambit 
of Frye is so-called “pure opinion tes- 
timony.” Such testimony is based on 
a person’s experience and training, 
rather than scientific principles or 
tests.'° As the Supreme Court ex- 
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(Fla. 1997), held that a Frye exami- 
nation is only necessary where the 
party against whom expert scientific 
testimony is offered challenges the 
reliability of that evidence.* Thus, 
Florida’s trial courts are not charged 
with exercising gatekeeping func- 
tions sua sponte. 

Ramirez v. State, 651 So. 2d 1164, 
1167 (Fla. 1995), held that a deci- 
sion on the admission of novel sci- 
entific opinion evidence consists of 
multiple steps. These include deter- 
mining whether such testimony will 
help the jury understand the evi- 
dence or determine a fact in issue 
and deciding whether the expert’s 
testimony is based on a scientific 
principle or discovery that is suffi- 
ciently accepted so as to have gained 
general acceptance in the relevant 
field. These are matters to be de- 
cided by the trial court.’ 

Ramirez further held that the de- 
termination of whether a principle 
or discovery is generally accepted by 
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plained in Flanagan, “this testi- 
mony is analyzed by the jury as it 
analyzes any other personal opinion 
or factual testimony by a witness.”’® 
A court must be vigilant, however, 
to assure itself that testimony 
claimed to be based purely on “per- 
sonal” experience is in fact so de- 
rived.'’ To the extent an expert has 
utilized scientific principles, stud- 
ies, or tests to reach an opinion, 
then, to admit that opinion, those 
principles, studies, and tests must 
survive a Frye analysis." 

A second, albeit related, area to 
which courts hold Frye inapplicable 
is nonscientific methodology or rea- 
soning. Thus, in Williams v. State, 
710 So. 2d 24, 28 (Fla. 3d DCA 
1998), the Third District concluded 
that a protocol used to observe 
whether a person is under the in- 
fluence of drugs was not scientific 
because the tests were “clearly 
within the common experience and 
understanding of the average per- 
son.” Frye did not apply. 

Lastly, while their reasoning may 
at times appear circular, some 
Florida cases have held Frye inap- 
plicable to scientific testimony that 
is neither new nor novel. For ex- 
ample, the courts in State v. Meador, 
674 So. 2d 826, 835 (Fla. 4th DCA 
1996), and Williams held that the 
established and generally accepted 
methodology of horizontal gaze nys- 
tagmus, or HGN, was not new or 


Through its open 
commitment to Frye 
of new and novel 
scientific evidence, 
the court has 
rejected utilizing the 
broad reliability 
inquiry fashioned by 
federal courts under 
Daubert. 


novel and thus need not be subjected 
to a Frye analysis.'* Recently, how- 
ever, the First District held that 
courts will only rarely take judicial 
notice of the validity of a scientific 
theory or technique.”’ 


Challenging Reliability 
Under Florida Law 

Through its open commitment to 
Frye in the case of new and novel 
scientific evidence, the Supreme 
Court of Florida has rejected utiliz- 
ing the broad reliability inquiry 
fashioned by federal courts under 
Daubert.?! However, it does not fol- 
low that reliability is not a prereq- 


Now, Mr. Murdock, | understand you have a job as a salesman? 
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uisite to the admission of scientific 
evidence in Florida. To the contrary, 
both where Frye is and is not appli- 
cable, the reliability of expert testi- 
mony may be effectively challenged 
under Florida law. 

¢ Novel Scientific Evidence 

When properly applied, Frye 
serves as a powerful tool to elimi- 
nate unreliable evidence from the 
courtroom. Indeed, as the Supreme 
Court explained in Stokes, the very 
purpose of Frye is to establish a 
means of ensuring reliability.” 
Thereafter, in supporting its deci- 
sion to adhere to Frye, the Supreme 
Court in Hadden observed that re- 
liability is a fundamental prerequi- 
site to admissibility, and, accord- 
ingly, courts should “not permit 
cases to be resolved on the basis of 
evidence for which a predicate of 
reliability has not been estab- 
lished.” 

Those wishing to introduce new 
and novel scientific testimony may 
attempt to downplay the court’s role 
in ensuring reliability by stressing 
that Frye examines only the general 
acceptance of the principles or meth- 
odology, and not the expert’s conclu- 
sions. This is a correct statement of 
the law.** However, the trial court 
must immerse itself in the science 
underlying the expert’s opinion to 
determine, first, exactly what scien- 
tific principles, discoveries, tech- 
niques, or methods are being relied 
upon, and, second, whether each of 
them has been generally accepted by 
the relevant scientific community. 

In Brim v. State, 25 Fla. L. Weekly 
D2537 (Fla. 2d DCA Oct. 11, 2000) 
(Brim ID), for instance, the court con- 
sidered the admissibility of results 
from DNA comparison tests. Earlier, 
in Brim I, the Supreme Court had 
held that expert opinions on the re- 
sults of the comparison testing 
should be evaluated as two distinct 
steps: a chemical and biological pro- 
cess of examining a DNA sample, 
and the statistical methodology used 
to identify the significance of that 
examination. Following remand 
from the Supreme Court and a fur- 
ther evidentiary hearing before the 
trial court, Brim II found that the 
chemical and biological component 
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was actually founded on eight dis- 
tinct steps and that the statistical 
component was founded on two dis- 
tinct steps. All of these steps utilized 
principles that required findings of 
general acceptance in the relevant 
scientific communities before the 
ultimate opinion evidence could be 
admitted. 

Another recent example of the 
proper application of Frye to each 
scientific “principle or discovery”” 
underlying an expert’s opinion is 
Kaelbel Wholesale, Inc. 
Soderstrom, 26 Fla. L. Weekly D544 
(Fla. 4th DCA Feb. 21, 2001). There, 
the court reviewed scientific testi- 
mony that a certain form of food 
poisoning caused the plaintiff to 
develop a particular neurological 
disorder. The court dissected the 
parties’ experts’ theories to uncover 
the fundamental biological prin- 
ciples on which they relied and, af- 
ter examining them in detail, con- 
cluded that the plaintiffs experts 
lacked the necessary scientific sup- 
port for their underlying premises. 
As a result, the conclusions to which 
those experts testified were inad- 
missible.”° 

Challenging the reliability of 
novel scientific evidence will not 
convert the trial judge into a scien- 
tist who can confirm whether the 
principles and theories underlying 
an expert’s conclusions are, in fact, 
correct.” Properly conducted, how- 
ever, a Frye challenge will do much 
to ensure the reliability of the 
expert’s conclusions by requiring 
that each underlying scientific prin- 
ciple or discovery be identified and 
that it be accepted by a clear major- 
ity of scientists in the relevant field. 


Reliability Outside Frye 
When Frye is not applicable to ex- 
pert testimony — either because that 
testimony is not new and novel or 
because it is not based on science— 
Florida law has no comparable for- 
mal standard to govern that 
testimony’s admissibility. However, 
the decisions rendered by the dis- 
trict courts of appeal both before and 
after the Supreme Court announced 
its continuing commitment to Frye 
confirm that parties may challenge 
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the reliability of all expert testi- 
mony. 

In the series of decisions predat- 

ing Stokes, in which the intermedi- 
ate appellate courts prematurely 
declared Frye’s demise, each court 
undertook an analysis to determine 
the reliability of the expert testi- 
mony.” Particularly apposite is the 
Fourth District’s language from 
Kruse v. State: 
[W]e reaffirm what we view to be a fun- 
damental requirement that the party 
seeking to introduce expert testimony 
first establish that the subject can sup- 
port an expert opinion with a reasonable 
degree of reliability. . . . While there is 
no requirement to demonstrate general 
acceptance, we believe that, without some 
indicia of reliability, opinion evidence 
could hardly be helpful to a jury as re- 
quired by $90.702.”° 

More recently, the Fourth District 
expressly affirmed the appropriate- 
ness of a reliability examination 
with regard to expert testimony 
deemed outside the realm of Frye. 
In State v. Meador, the court held 
that scientific evidence not subject 
to Frye must still satisfy “the tradi- 
tional predicates for scientific evi- 
dence including the test’s general 
reliability, the qualifications of test 
administrators and technicians, and 
the meaning of the results.”* Simi- 
larly, the Fourth District has also 
recently followed Kruse and held 


that, where there is no requirement 
to demonstrate general acceptance, 
expert testimony “must have some 
indicia of reliability.”® 

The evidence code offers specific 
bases for insisting that all expert 
testimony be reliable. F.S. §90.702, 
like the federal evidence rule on 
which Daubert was based, requires 
that expert evidence constitute 
“knowledge” that will “assist the 
trier of fact” in understanding the 
evidence or determining a fact in 
issue. Section 90.702 also provides 
that expert opinion evidence is “ad- 
missible only if it can be applied to 
evidence at trial,” echoing Daubert’s 
requirement of relevance or “fit.” 

Section 90.705 further under- 
scores the requirement that expert 
testimony be reliable. That section 
expressly provides that prior to the 
expert giving an opinion, the ad- 
verse party may examine the wit- 
ness concerning the underlying facts 
or data supporting the opinion. “If 
the party establishes prima facie 
evidence that the expert does not 
have a sufficient basis for the opin- 
ion, the opinions and inferences of 
the expert are inadmissible unless 
the party offering the testimony es- 
tablishes the underlying facts or 
data.” Thus, where the opposing 
party makes a prima facie showing 


that an expert has not relied on suf- 
ficient facts in forming an opinion, 
the proponent of the testimony must 
lay an additional foundation show- 
ing that the opinion is adequately 
based on relevant facts before the 
opinion can be admitted.* 

Finally, and perhaps most impor- 
tantly, §90.403 provides that even 
relevant evidence is inadmissible 
where its “probative value is sub- 
stantially outweighed by the danger 
of unfair prejudice, confusion of is- 
sues, misleading the jury, or need- 
less presentation of cumulative evi- 
dence.” This provision applies to 
expert and nonexpert evidence, and 
it offers multiple grounds to chal- 
lenge unreliable expert testimony to 
which Frye does not apply. 


Conclusion 

Reliability remains an essential 
component to the admission of expert 
testimony under Florida law. Frye 
sets the standard for new and novel 
scientific evidence, and reliability is 
best assured when the court exam- 
ines the opinion testimony to deter- 
mine that each principle of the un- 
derlying science is generally 
accepted by the relevant scientific 
community. When Frye is not appli- 
cable, no such formal standard ex- 
ists, but reliability remains a criti- 
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cal element of expert testimony, and 
ample authority supports a general 
challenge that the proffered testi- 
mony is not, in fact, reliable. O 


! Frye, 293 F. at 1014. 

* Daubert, 509 U.S. at 593-95. 

3 See, e.g., Kaminski v. State, 63 So. 
2d 339 (Fla. 1953). 

5 Delap v. State, 440 So. 2d 1242, 1247 
(Fla. 1983). 

5 See, e.g., Andrews v. State, 533 So. 
2d 841 (Fla. 5th D.C.A. 1988); Kruse v. 
State, 483 So. 2d 1383 (Fla. 4th D.C.A. 
1986); Hawthorne v. State, 470 So. 2d 
770 (Fla. lst D.C.A. 1985); Brown v. 
State, 426 So. 2d 76 (Fla. 1st D.C.A. 
1983); see generally Poulin v. Fleming, 
26 Fla. L. Weekly D748 (Fla. 5th D.C.A. 
Mar. 16, 2001). 

? Stokes, 548 So. 2d at 193-94. 

* Since the Frye test does not derive 
from §90.702 of the Evidence Code, it has 
been held that an objection to expert tes- 
timony based on that code section does 
not raise or preserve an objection under 
Frye. U.S. Sugar Corp. v. Henson, 26 
Fla. L. Weekly D62, D65 (Fla. 1st D.C.A. 
Dec. 29, 2000). 

® Ramirez, 651 So. 2d 1164, 1167. 

10 Td. at 1168. 

Brim I, 695 So. 2d 268, 272. 

'3 Td. at 274; Hadden, 690 So. 2d at 579. 

‘4 Hadden, 690 So. 2d at 579. In two 
recent opinions, the Second and First 
Districts have split over whether the de 
novo review standard permits appellate 
courts to examine the general acceptance 
question by looking outside the appel- 
late record. Compare Brim v. State, 25 
Fla. L. Weekly D2537, D2539-40 (Fla. 
2d D.C.A. Oct. 11, 2000) (questioning in- 
dependent review by district court and 
requiring parties to present the appel- 
late court with all materials they wish 
the court to review) with U.S. Sugar 
Corp. v. Henson, 26 Fla. L. Weekly D62, 
D66 (Fla. 1st D.C.A. Dec. 29, 2000) (hold- 
ing that the Supreme Court has man- 
dated a review of extra-record material). 

‘5 E.g., Florida Power & Light Co. v. 
Tursi, 729 So. 2d 995 (Fla. 4th D.C.A. 
1999) (holding testimony that chemical 
trauma to eye caused cataract was out- 
side Frye because doctor’s differential 
diagnosis focused on personal experience 
with trauma to eye and not a particular 
chemical exposure). Tursi should not be 
read to suggest that a physician’s opin- 
ion on causation will always escape scru- 
tiny simply because it is framed in terms 
of “personal opinion.” As discussed be- 
low, if such an opinion is in fact based 
in part on scientific principles, studies 
or tests, then Frye will apply, and even 
where Frye does not apply, such testi- 
mony may be challenged where it lacks 
sufficient indicia of reliability. 

'6 Flanagan, 625 So. 2d at 828. 

'7 Hadden, 690 So. 2d at 580-81. 

'8 Td.; see also Kaelbel Wholesale, Inc. 
v. Soderstrom, 26 Fla L. Weekly D544, 
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D547 (Fla. 4th D.C.A. Feb. 21, 2001) (re- 
jecting contention that experts’ testi- 
mony constituted “pure opinion,” where 
testimony was not based on personal ex- 
perience or training but upon scientific 
principles). 

'S Williams, 710 So. 2d at 29-32; 

2° United States Sugar Corp. v. Henson, 
26 Fla. L. Weekly D62, D67 (Fla. Ist 
D.C.A. Dec. 29, 2000). 
*1 Brim, 695 So. 2d at 271-72; 


Flanagan, 625 So. 2d at 829 n.2. 

*2 Stokes, 548 So. 2d at 193-95. 

28 Hadden, 690 So. 2d at 578. 

*4 E.g., Berry v. CSX Transp., Inc., 709 
So. 2d 552, 567 (Fla. 1st D.C.A. 1998). 

* Frye, 293 F. at 1014. See also Brim I, 
695 So. 2d at 272 (applying Frye to un- 
derlying “principles or theories”); 
Ramirez, 651 So. 2d at 1166 (holding 
Frye applicable to an underlying “prin- 
ciple or discovery”). 
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“6 It should be recognized that an 
expert’s application of a generally ac- 
cepted principle or technique to the facts 
of an individual case may itself be a 
methodology that must satisfy the re- 
quirements of Frye. See Ramirez, 651 So. 
2d at 1168 (“[T|he burden is on the pro- 
ponent to prove the general acceptance 
of both the underlying scientific principle 
and the testing procedures used to ap- 
ply that principle to the facts of the case 
at hand.”); see also E.I. DuPont de 
Nemours & Co. v. Castillo, 748 So. 2d 
1108, 1114, 1118-19 (Fla. 3d D.C.A. 2000) 
(same), review granted, Case No. 
SC00-490 (Fla. Aug. 31, 2000). 

27 See Berry, 709 So. 2d at 568-70 (re- 
fusing to analyze the alleged defects of 
certain scientific studies after conclud- 
ing the use of those studies to show cau- 
sation was a generally accepted method 
of proving that issue). 

28 See cases cited supra note 6. 

*’ Kruse, 483 So. 2d at 1386 (emphasis 
added). 

3° Meador, 674 So. 2d at 835. 

* Holiday Inns, Inc. v. Shelburne, 576 
So. 2d 322, 335 (Fla. 4th D.C.A. 1991), 
disapproved on other grounds, Angrand 
v. Key, 657 So. 2d 1146, 1148 (Fla. 1995); 
see also Husky Indus., Inc. v. Black, 434 
So. 2d. 988 (Fla. 4th D.C.A. 1983) (expert 
opinion must be more than a “guess”). 

32 Centex-Rooney Constr. Co. v. Martin 
County, 706 So. 2d 20, 28 (Fla. 4th 
D.C.A. 1998). Under §90.705, however, 
the burden is on the party opposing ad- 
mission to establish prima facie the in- 
sufficiency of the underlying facts 
through a voir dire examination of the 
expert. Jd. Furthermore, unless the de- 
ficiencies in the factual foundation are 
“glaring,” they will likely be held to go 
to the weight, rather than the admissi- 
bility, of the evidence. Jd. at 27. 

33 Kruse, 483 So. 2d 1383, 1385-86. 
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Criminal Law 


The Antiterrorism and Effective Death Penalty Act of 1996 
A New One-Year Limitation 
for Filing a Federal Habeas Corpus Petition 


he Antiterrorism and Ef- 
fective Death Penalty Act 
of 1996 (AEDPA), enacted 
and effective on April 24, 
1996, dramatically changed the le- 
gal landscape of federal habeas cor- 
pus law. One of the many features 
of this statute was the addition of a 
one-year limitation period for the 
filing of habeas corpus petitions by 
state and federal prisoners.' Section 
28 U.S.C. §2244(d)(1) of the AEDPA 
provides in pertinent part that 


(d)(1) A one-year time period of limi- 
tation shall apply to an application for 
a writ of habeas corpus by a person in 
custody pursuant to the judgment of a 
state court. The limitation period shall 
run from the latest of— 

(A) the date on which the judgment 
became final by the conclusion of direct 
review or the expiration of the time for 
seeking such review; 

(B) the date upon which the impedi- 
ment to filing an application created by 
unconstitutional state action was re- 
moved, assuming the applicant was pre- 
vented from filing by state action; 

(C) the date upon which the alleged 
constitutional right was recognized by 
the Supreme Court if the right was 
newly recognized and held applicable on 
habeas corpus; 

(D) the date upon which the factual 

predicate of the claim or claims could 
have been discovered through the exer- 
cise of due diligence. 
(2) The time during which a properly 
filed application for state post-convic- 
tion or other collateral review with re- 
spect to the pertinent judgment or claim 
is pending shall not be counted toward 
any period of limitation under this sub- 
section. 


Antiterrorism and Effective Death 
Penalty Act of 1996, Pub. L. No. 
104-132, 110 Stat. 1214, codified as 
amended at 28 U.S.C. §2244. This 
act is presumed to have become ef- 
fective on April 24, 1996, the date 
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it was enacted.” 

By this statutory provision, Con- 
gress obviously intended to impose 
a one-year statute of limitations for 
the filing of federal habeas claims 
by state prisoners. The purpose of 
the statutory reform was to curb the 
lengthy delays in filing that were 
occurring in federal habeas corpus 
litigation, while preserving the 
availability of habeas review when 
a prisoner diligently pursues state 
remedies and applies for federal 
habeas relief in a timely manner.’ 

A plain reading of the language 
of §2244(d) logically leads to the 
conclusion that Congress intended 
that the limitations period be inter- 
preted as a statute of limitations, 
and not a jurisdictional bar‘; for the 
AEDPA’s limitations period does 
not “speak in jurisdictional terms” 


and does not expressly refer to any 
limitations on jurisdiction.° To the 
contrary, §2244(d)(1) merely states 
that “a one-year time period of limi- 
tation shall apply” and does not 
contain any restrictive language 
that would imply a limit on federal 
court jurisdiction.°® 


When Does the One-year 
Period Commence? 

In determining the commence- 
ment date of the running of the one- 
year federal statute of limitations, 
it is first necessary to consider 
whether the habeas petitioner’s 
conviction(s) predated or postdated 
the enactment of the AEDPA. In the 
event a habeas petitioner’s convic- 
tion predated the enactment of the 
AEDPA, he or she is entitled to a 
“grace period” of one year from the 
date of enactment, i.e., until April 
23, 1997, to file his or her federal 
habeas petition excluding any time 
during which a “properly filed” ap- 
plication for collateral relief was 
“pending.”’ Aside from the grace pe- 
riod, events that could extend the 
time for filing the habeas petition 
by such petitioner include the 
state’s creation of an unconstitu- 
tional impediment, the emergence 
of a newly recognized constitutional 
right, or the discovery of a claim pre- 
viously undiscoverable with due dili- 
gence. See 28 U.S.C. §2244(d)(1)(B) 
through (D), supra. 

Assuming that the petitioner’s 
conviction postdated the effective 
date of the AEDPA, 28 U.S.C. 
§2244(d)(1) of the AEDPA lists four 
dates, as stated above, the latest of 
which starts the running of the one- 
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year period of limitations. The most 
common of the four events which can 
start the limitations period is the 
date on which a habeas petitioner’s 
conviction becomes final upon “the 
conclusion of direct review or the 
expiration of the time for seeking 
such review.” 

In Florida, assuming a criminal 
defendant directly appeals a convic- 
tion, the defendant’s judgment of 
conviction becomes final on the date 
on which the appellate court’s man- 
date issues following the court’s af- 
firmance of the defendant’s convic- 
tion.® If a defendant does not appeal 
a conviction, which is most common 
where a guilty or no contest plea is 
entered, the conviction is deemed fi- 
nal upon the expiration of the “time 
for seeking such (direct) review,” i.e., 
30 days from the rendition of the 
order imposing defendant’s sen- 
tence.° If, following a direct appeal, 
a defendant timely seeks discretion- 
ary review of the case in the Florida 
Supreme Court, the commencement 
date for filing a habeas petition is 
extended until the Supreme Court 
denies discretionary review or issues 
an opinion and its mandate.'° More- 
over, although the issue has not yet 
been directly decided by the 11th 
Circuit Court of Appeals, it has been 
held by other circuits that the com- 
mencement date is extended for the 
90-day period of time for filing a pe- 
tition for certiorari in the U.S. Su- 
preme Court."! This is so regardless 
of whether a certiorari petition is 
ever, in fact, filed.” 

However, it is noteworthy that in 
Coates v. Byrd, 211 F.3d 1225, 1226 
(11th Cir. 2000), the 11th Circuit 
held that the time during which a 
petition for writ of certiorari is pend- 
ing, or could have been filed, follow- 
ing the denial of collateral relief in 
the state courts (as opposed to the 
denial of relief after direct review), 
is not to be subtracted from the run- 
ning of time for the AEDPA’s limi- 
tations purposes, i.e., does not toll 
the running of the statute of limita- 
tions. The court’s holding was based 
on a distinction between the lan- 
guage of two provisions of the 
AEDPA regarding the tolling of the 
statute during direct review and toll- 
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ing during collateral review."* 

In Hepburn v. Moore, 215 F.3d 1208 
(11th Cir. 2000), the 11th Circuit 
Court of Appeals decided the issue 
of whether the statute of limitations 
for a habeas petition attacking a “re- 
sentencing” court’s judgment begins 
to run from the date of the judgment 
of the resentencing hearing or relates 
back to the date of the original con- 
viction. Reasonably, the court con- 
cluded that the statute of limita- 
tions began to run from the date of 
the judgment of the resentencing 
hearing. The court, citing cases from 
other circuits for support, noted that 
“the AEDPA cannot be interpreted 
to require a prisoner to raise claims 
before they arise.” Jd. 

It has been held that untimely 
filed habeas petitions do not relate 
back to previously timely filed peti- 
tions that were dismissed without 
prejudice.'* However, it has also 
been held that where a timely filed 
petition was dismissed based on a 
technical defect, such as the failure 
to sign the petition, the refiling of 
the petition without undue delay 
and without any substantive 
changes relates back to the original 
petition.”® 


What Tolls the 

Running of the Statute? 
Under the express language of 

§2244(d)(2) of the AEDPA, the limi- 

tations period is tolled during the 

pendency of a “properly filed” mo- 
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tion for state postconviction or other 
collateral review with respect to a 
habeas petitioner’s conviction. In 
other words, the running of the stat- 
ute is tolled during the pendency of 
a properly filed state postconviction 
motion for collateral relief. Thus, for 
example, proper postconviction mo- 
tions filed pursuant to Fla. R. Crim. 
P. 3.800 or 3.850 would toll the time 
for filing a federal habeas petition. 
Additionally, state petitions for ha- 
beas corpus or other postconviction 
motions or petitions addressed to 
the petitioner’s conviction(s), if ap- 
propriately filed, would likewise toll 
the federal limitations period. For 
instance, it would appear that the 
time during which a petition for be- 
lated appeal, filed pursuant to the 
requirements of Fla. R. App. P. 
9.140(j), is pending should not count 
toward the one-year period of limi- 
tations. 

It is important to note, however, 
that a state motion for postconviction 
relief or other collateral review must 
be “pending,” i.e., filed, in order to toll 
the federal limitations period. In 
Webster v. Moore, 199 F.3d 1256 (11th 
Cir. 2000), the 11th Circuit Court of 
Appeals held that even a “properly 
filed” Florida habeas corpus petition 
could not toll the federal limitations 
period prior to the filing of the state 
petition. The court logically reasoned 
that there can be no tolling of a pe- 
riod which has already expired. 

Although upon finality of a con- 
viction following collateral review a 
defendant may file a petition for cer- 
tiorari in the U.S. Supreme Court, 
this possibility does not toll the run- 
ning of the one-year limitations pe- 
riod. As previously noted, in Coates, 
211 F.3d 1225, 1226, the 11th Cir- 
cuit held that the time limit for fil- 
ing a habeas petition is not tolled 
during the 90-day period following 
the denial of state collateral relief 
in which the petitioner could have 
(but did not) file a certiorari peti- 
tion in the U.S. Supreme Court. 
Agreeing with decisions of the Fifth 
and 10th circuits, the court stated 
that the time during which a peti- 
tion for writ of certiorari is pending, 
or could have been filed, following 
the denial of collateral relief in the 


i 
re 
i 
H 
| 


state courts, is not to be subtracted 
from the running of time for the 
AEDPA’s limitations purposes.'® 


What Does 
“Properly Filed” Mean? 

As discussed above, the time dur- 
ing which a “properly filed” motion 
for state postconviction or other col- 
lateral review with respect to the 
pertinent judgment or claim is pend- 
ing is not counted toward any pe- 
riod of limitation under the stat- 
ute.'’ However, the undefined term 
“properly filed” was the subject of 
controversy among the circuit 
courts,'* which interpreted this 
phrase differently. On one hand, it 
had been held that a “properly filed 
application” under the AEDPA is 
one submitted in accordance with 
the state’s procedural requirements, 
such as the rule governing the time 
of filing.'? Conversely, under a 
broader interpretation, a minority 
of the courts held that petitioners 
whose pending state court applica- 
tions were barred under state suc- 
cessive postconviction rules were not 
“properly filed.””° 

Recently, the U.S. Supreme Court 
decided the circuit split and clari- 
fied the meaning of the term “prop- 
erly filed” in the case of Artuz v. 
Bennett, 121 S. Ct. 361 (2000). In 
accordance with the majority view 
of the circuit courts of appeal, the 
high court opined that an applica- 
tion for collateral review is “prop- 
erly filed” when its delivery and ac- 
ceptance are in compliance with the 
applicable laws and rules governing 
filings. Id. at 364. These require- 
ments include, for example, the 
“form of the document, the time lim- 
its upon its delivery, the court and 
office in which it must be lodged, and 
the requisite filing fee.” The Court 
noted that the question of whether 
an “application” for collateral review 
has been properly filed is quite dis- 
tinct from the question of whether 
the “claims” contained in the appli- 
cation are meritorious and subject 
to a procedural bar. As the Court 
observed, only “claims,” as opposed 
to an “application,” can be procedur- 
ally barred under state law. Accord- 
ingly, the Court held that the fact 
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that an application for state 
postconviction relief contains claims 
that are procedurally barred does 
not preclude it from being “properly 
filed” within the meaning of the 
AEDPA. Id.”' 


Equitable Tolling 

The circuit courts of appeals, to 
date, have construed §2244(d)(1) of 
the AEDPA as a limitations period 
as opposed to a jurisdictional bar.” 
Accordingly, it has been held that 
the AEDPA’s limitations period is 
subject to the doctrine of “equitable 
tolling,” which can excuse the un- 
timely filing of a §2254 habeas peti- 
tion.” In Sandvik v. U.S., 177 F. 3d 
1269 (11th Cir. 1999), the 11th Cir- 
cuit Court of Appeals held that the 
doctrine of equitable tolling is ap- 
plicable to the statute of limitations 
contained in 28 U.S.C. §2244(d)(1), 
as well as §2255. The doctrine ap- 
plies only in “extraordinary circum- 
stances” beyond a prisoner’s control 
and a timely filing is unavoidable 
even with due diligence.** Id. In 
Sandvik, the court held that 
counsel’s negligence by failing to 
timely file the petition is not a ba- 
sis for equitable tolling.” 

Similarly, in Akins v. U.S., 203 
F.3d 839 (11th Cir.2000), the 11th 
Circuit held that a §2255 federal 
prisoner petitioner was not entitled 
to equitable tolling due to lockdowns 


and misplaced legal papers. Despite 
these alleged evertualities, peti- 
tioner Akins offered no explanation 
as to why he could not still have pre- 
pared and filed his §2255 motion in 
a timely manner. The court thus 
concluded that Akins had failed to 
demonstrate that the untimely fil- 
ing of the motion was due to extraor- 
dinary circumstances that were both 
beyond his control and unavoidable 
even with diligence. 

In short, the reasons that may 
justify equitable tolling of the one- 
year limitations period are ever 
evolving. For example, while it has 
been held that the pro se status of a 
habeas petitioner or the inadequacy 
of the petitioner’s prison law library 
are not grounds for equitable toll- 
ing,” it has also been held that the 
confiscation of a petitioner’s legal 
papers may justify equitable toll- 
ing.”’ Thus, it is clear that what the 
courts may consider “extraordinary 
circumstances” justifying an un- 
timely filing of a habeas petition 
will vary from case to case. 


Unconstitutional Impediment 

Aside from the doctrine of equi- 
table tolling, the one-year statutory 
limitation period can run not only 
from the date of the final conviction 
but also from “the date upon which 
the impediment to filing an appli- 
cation created by unconstitutional 
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state action was removed, assum- 
ing the applicant was prevented 
from filing by state action.” Several 
cases have discussed the concept of 
an “unconstitutional impediment” 
commencing the running of the limi- 
tations period. 

In Akins, a federal prisoner 
claimed that he was denied his con- 
stitutional right of access to the 
courts by being placed in lockdown 
because he was unable to use the 
law library to prepare his §2255 
motion. Citing to the U.S. Supreme 
Court’s decision in Lewis v. Casey, 
518 U.S. 343, 351 (1996), the 11th 
Circuit Court of Appeals concluded 
that the mere inability of a prisoner 
to access a law library was not, in 
itself, an “unconstitutional impedi- 
ment.” Rather, the court said that 
the prisoner must show that this 
inability caused an actual harm, or 
in other words, unconstitutionally 
prevented him from exercising the 
fundamental right of access to the 
courts in order to challenge his sen- 
tence or conditions of confinement. 
Since Akins was unable to explain 
his inability to file his motion prior 
to lockdown, the 11th Circuit re- 
jected his claim of an unconstitu- 
tional impediment. The court opined 
that, even if the lockdown caused 
actual injury to Akins, he had not 
met his burden of showing that the 
lockdown was not reasonably re- 
lated to legitimate penological inter- 
ests in order for the lockdown to be 
considered an unconstitutional im- 
pediment. 


Unresolved Issues 

As can be gleaned from the fore- 
going, many issues remain to be 
decided with regard to the AEDPA’s 
relatively new limitations period. 
For instance, will the 11th Circuit 
determine that the commencement 
date for the running of the statute 
is extended for the 90-day period of 
time for filing a petition for certio- 
rari in the U.S. Supreme Court? 
What type of “properly filed” 
postconviction applications for col- 
lateral relief will be held to toll the 
time for filing a habeas petition? 
What circumstances will be consid- 
ered “extraordinary” so as to equi- 
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tably toll the filing of a habeas peti- 
tion? Will an “actual innocence” ex- 
ception, or any other exception, be 
applied to the one-year limitation 
period to avoid rendering the habeas 
remedy inadequate so as to violate 
the Suspension Clause of the Con- 
stitution?” It will be interesting to 
see how these questions are re- 
solved. 


Conclusion 

The AEDPA presents a new one- 
year limitations period for the filing 
of federal habeas petitions, of which 
habeas practitioners should be fully 
cognizant. Although the one-year pe- 
riod is tolled during the pendency of 
a properly filed postconviction mo- 
tion in state court, the running of the 
limitations period is not tolled prior 
to the filing of any such post- 
conviction motion. As a result, even 
though a postconviction motion is 
timely filed for state purposes, e.g., 
two years for a rule 3.850 motion for 
postconviction relief in Florida,”’ the 
motion may well be untimely filed 
for federal habeas purposes if filed 
after the one-year period under the 
AEDPA. Nevertheless, the doctrine 
of equitable tolling may permit the 
habeas petitioner to file an untimely 
petition upon the showing of extraor- 
dinary circumstances. Additionally, 
the commencement of the one-year 
limitations period may be caused by 
the removal of an unconstitutional 
state impediment, a newly recog- 
nized constitutional right, or the dis- 
covery of a previously unknown 
claim. In short, in light of the 
AEDPA’s passage, it is clear that a 
number of additional factors must 
be considered before filing a federal 
habeas corpus petition—for the clock 
is ticking! UO 


' Although the AEDPA applies to both 
state and federal prisoners, this article 
addresses the law and issues applicable 
to state prisoners. It is clear that deci- 
sional law interpreting the AEDPA as 
to federal prisoners will apply equally 
to state prisoners. See, e.g., Wilcox v. 
Florida Dept. Of Corrections, 158 F.3d 
1209, 1211 (11th Cir. 1998) [holding of 
Goodman v. United States, 151 F.3d 
1335, 1337 (11th Cir. 1998) (federal pris- 
oners whose convictions predated en- 
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actment of AEDPA entitled to reason- 
able time to file petition, which is one 
year from date of enactment, i.e., until 
April 23, 1997) extends to §2254 peti- 
tions]. 

* See Bailey v. Nagle, 101 F.3d 1565, 
1568 (11th Cir. 1996); Hatch v. Okla- 
homa, 92 F.3d 1012, 1014 n.2 (10th Cir. 
1996), citing Bradshaw v. Story, 86 F.3d 
164, 166 (10th Cir. 1996). 

* See H.R. Conf. Rep. No. 104-23, at 9 
(1995). 

* See Davis v. Johnson, 158 F.3d 806, 
811 (5th Cir. 1998). 

° See Zipes v. Trans World Airlines, 
Inc., 455 U.S. 385, 394 (1982). 

® Davis, 158 F.3d at 811. 

* See Goodman v. United States, 151 
F.3d 1335, 1337 (11th Cir. 1998) (fed- 
eral prisoners whose convictions pre- 
dated enactment of AEDPA entitled to 
reasonable time to file petition, which is 
one year from date of enactment, i.e., 
until April 23, 1997); accord Wilcox uv. 
Florida Dept. Of Corrections, 158 F.3d 
1209, 1211 (11th Cir. 1998) (holding of 
Goodman extends to §2254 petitions). 

* See Jones v. State, 602 So. 2d 606 
(Fla. 1st D.C.A. 1992); Hilbert v. State, 
540 So. 2d 227 (Fla. 1st D.C.A. 1989). 

® See Fla. R. App. P. 9.110(b) and 
9.140(b\(3); Demps v. State, 696 So. 2d 
1296, 1297 n.1 (Fla. 3d D.C.A. 1997); 
Ramos v. State, 658 So. 2d 169 (Fla. 3d 
D.C.A. 1995) (judgment and sentence do 
not become “final” for purposes of two- 
year filing requirement for motion for 
postconviction relief until expiration of 
30-day period for filing appeal). It is also 
noted that Fla. R. App. P. 9.020(h) de- 
fines when an order is “rendered.” 

© See Penry v. Lynaugh, 492 U.S. 302, 
314 (1989); Guenther v. Holt, 173 F.3d 
1328, 1331 (11th Cir. 1999) (holding that 
state-court proceeding was “pending” 
from time appeal was filed until Ala- 
bama Supreme Court denied discretion- 
ary review); see also Holman v. Gilmore, 
126 F.3d 876 (7th Cir. 1997) (discussing 
finality). 

"The Eighth and Ninth circuits have 
held that even if a petition for certiorari 
is not filed in the Supreme Court, the 
limitations period does not commence 
until the 90-day period of time for filing 
the petition expires. See Nichols v. 
Bowersox, 172 F.3d 1068 (8th Cir. 1999); 
Bowen v. Roe, 188 F.3d 1157 (9th Cir. 
1999). 

8 28 U.S.C. §2244(d)(1) and 28 U.S.C. 
§2244(d)(2), respectively. 

4 See Nyland v. Moore, 216 F.3d 1264 
(11th Cir. 2000). 

‘5 See Mederos v. United States, 218 
F.3d 1252 (11th Cir. 2000). 

'® See Rhine v. Boone, 182 F.3d 1153 
(10th Cir. 1999) and Ott v. Johnson, 192 
F.3d 510, 513 (5th Cir. 1999). 

% See Guenther v. Holt, 173 F.3d 1328, 
1330-31 (11th Cir. 1999); Lovascz uv. 
Vaughn, 134 F.3d 146 (3d Cir. 1998); 
Hoggro v. Boone, 150 F.3d 1223 (10th 
Cir. 1998); Fields v. Johnson, 159 F.3d 
914 (5th Cir. 1998); Miller v. New Jer- 


sey State Department of Corrections, 
145 F.3d 616 (3d Cir. 1998). 

'S As the court observed in Villegas v. 
Johnson, 184 F.3d 467, 470 (5th Cir. 
1999), “Neither [the] AEDPA nor its leg- 
islative history explains which state fil- 
ings qualify as properly filed applica- 
tions.” 

'8 See Webster v. Moore, 199 F.3d 1256 
(11th Cir. 2000) (state motion for 
postconviction relief is not “properly 
filed” when it fails to comply with state 
filing deadlines as applied by the state 
court); Hurley v. Moore, 233 F.3d 1295, 
1298 (11th Cir. 2000) (state 
postconviction motion, which was dis- 
missed for failure to comply with state 
procedural requirements of written oath, 
was not properly filed and, thus, could 
not toll one-year limitations period for 
federal habeas petitions); Villegas v. 
Johnson, 184 F.3d 467, 470 (5th Cir. 
1999) (stating reluctance to go beyond 
“plain meaning of the phrase”); Lovascz 
v. Vaughn, 134 F.3d 146 (3d Cir. 1998). 

20 See Dictado v. Ducharme, 189 F.3d 
889, 892 (9th Cir. 1999) (“properly filed” 
means an “application submitted in com- 
pliance with the procedural laws of the 
state in which the application was filed” 
such that application rejected by the 
state’s highest court because it was pro- 
cedurally barred is not properly filed 
under AEDPA’s tolling provision); 
Tinker v. Hanks, 172 F.3d 990, 991 (7th 
Cir. 1999) (application for permission 
required to file successive petition un- 
der state law did not constitute “prop- 
erly filed” application because “Congress 
could not have intended that the time 
for filing the federal action be tolled in- 
definitely by the simple expedient of fil- 
ing repeated applications for leave to file 
state postconviction proceedings”); see 
also Hill v. Keane, 984 F. Supp. 157, 
158-59 (E.D.N.Y. 1997). 

4 See Weekley v. Moore, 14 Fla. L. 
Weekly Fed. C472 (11th Cir. March 15, 
2001) , on remand from Supreme Court 
(habeas petition improperly dismissed 
as untimely based on conclusion that 
successive rule 3.850 motions did not 
constitute properly filed applications for 
purposes of tolling limitations period); 
Hardy v. Secretary for Dept. of Correc- 
tions, 14 Fla. L. Weekly Fed. C573 (11th 
Cir. April 4, 2001) (district court erred 
in finding that first rule 3.850 
postconviction motion was not properly 
filed where it relied on finding that 
petitioner’s claim was procedurally 
barred as proof that application was 
improperly filed, rather than consider- 
ing whether motion met Florida’s laws 
and rules governing filings); Delancy 
v. Florida Dept. of Corrections, 14 Fla. 
L. Weekly Fed. C592 (11th Cir. April 6, 
2001) (motion for postconviction relief 
under rule 3.800 which was dismissed 
because it was brought pursuant to 
wrong statutory vehicle, i.e., rule 3.800 
instead of rule 3.850, was “properly 
filed” within meaning of the AEDPA 
since the motion, on its face, met state 
procedural and filing requirements). 
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» See e.g., Davis v. Johnson, 158 F.3d 
806, 811 (5th Cir. 1998), citing Miller v. 
New Jersey State Dept. Of Corrections, 
145 F.3d 616, 618 (3d Cir. 1998); Miller 
v. Marr, 141 F.3d 976, 978 (10th Cir. 
1998); Calderon v. U.S. Dist. Court, 128 
F.3d 1283, 1289 (9th Cir. 1997). 

*3 See Davis v. Johnson, 158 F.3d 806, 
811 (5th Cir. 1998); Calderon v. U.S. 
Dist. Court, 128 F.3d 1283, 1289 (9th 
Cir. 1997). 

*4 Accord Steed v. Head, 219 F.3d 1298 
(11th Cir. 2000). 

*> See also Steed v. Head, 219 F.3d 1298 
(11th Cir. 2000) (“mere attorney negli- 
gence does not justify equitable tolling,” 
and “[a|n attorney’s miscalculation of the 
limitations period or mistake is not a 
basis for equitable tolling.”); Harris v. 
Hutchinson, 209 F.3d 325 (4th Cir. 
2000); Taliani v. Chrans, 189 F.3d 597 
(7th Cir. 1999). But see Helton v. Secre- 
tary for the Department of Corrections, 
233 F.3d 1322 (11th Cir. 2000) (trial 
court properly found that statute was 
equitably tolled in light of unusual his- 
tory of the case and where petitioner 
diligently pursued his legal remedies 
without delay, received incorrect infor- 
mation from his counsel] as to the expi- 
ration of the statute, and was prevented 
from discovering the appropriate calcu- 
lation due to deficiencies in the prison 
library system). 

26 See Smith v. McGinnis, 208 F.3d 13 
(2d Cir. 2000); Whalem/ Hunt v. Early, 
204 F.3d 907 (9th Cir. 2000). 

27 See Valverde v. Stinson, 224 F.3d 
129, 133 (2d Cir. 2000) (confiscation of 
habeas petitioner’s legal papers may jus- 
tify equitable tolling). 

2° See Wyzykowski v. Department of 
Corrections, 226 F.3d 1213 (11th Cir. 
2000) (avoiding the constitutional issue 
of whether the Suspension Clause re- 
quires an exception for actual inno- 
cence). The Suspension Clause provides: 
“The Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion 
the public safety may require it.” U.S. 
Const. art. I, §9, cl. 2. 

Fia. R. Crim. P. 3.850(b). 


Douglas J. Glaid serves as an as- 
sistant attorney general in Ft. Lauder- 
dale, where he represents the state in 
appeals and civil forfeitures. He is a 
charter class member of Nova Univer- 
sity Law School and has been a mem- 
ber of The Florida Bar since 1978. 

This column is submitted on be- 
half of the Criminal Law Section, Dedee 
S. Costello, chair, and Randy E. 
Merrill, editor. 
© 2000 by Douglas J. Glaid 
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“Let’s Play Hooky” 


Magnolia 


BED & BREAKFAST 


A grand, historic estate circa 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnoliainn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Onn with 


# someone you want to like you a lot!” 


Get Away? 


explkereSC.com 


Your Gateway Jo Exploning South Canolina 


Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 


Planning your vacation? 


tell us your needs and we'll take care of all 


> HILTON HEAD 


OCEANFRONT 


COMPANY 


P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


complete 


THE BEACH (888-843-2322) toll free. 


the eyes 


it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


souwtH CAROLINA 


www.frippislandresort.com 
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Hilton Head O nt 
_arolina 
: 
| awan ‘entals.com 


AT RULY 
LEGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

#510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Gov Park Inn Resort’ 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 

- Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 

- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha's Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha's Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 
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‘Bed & ‘Breakfast 


Im 
\ 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 
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MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garde 


Authentic American Bed e Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


Experience the Beauty 
of the Rockies 
Stay in a charming, historic log cabin § 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sunf 
Valley. Enjoy sumptuous breakfast § 
and dinner meals, our natural hot} 
springs swimming pool, private§ 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~FAX 208.774-3477 
idrocky@ruralnetwork.net 
www.idahorocky.com 
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Leisure 


SPOTTED HORSE RANCH 
Lola, 


throw from the 


Hoback River. Horseback riding, 
flyfishing, cookouts, river 
floating, pack trips and Western 
fun for the whole family. 
Mountain, river and wildlife views 
with meals served in 
view of the river. For color 
brochure and information on a 
one-stop vacation, call: 


307-733-2097 800-528-2084 
fox 307-733-3712 
Jackson, WY 83001 
www.spottedhorseranch.com 


| 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920's Lake Tahoe. 


Not to mention adding a 100-seat 


theater, full-service spa... All at the 
same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 


MYATT REPORT AND CAMINO 


888.899.7868 © www. hyatitah tings.com 


Its easy. Hole 


Book your entire vacation— 
ait, lodging, lifts and more 
with one call. 


www.jhsnow.com 


888-838-6699 


email: info@jhsnow.com 


KSON 
OLE 


CENTRAL RESERVATIONS 


4 
SKI EUROPE 
FROM $799 


Packages Include: 
x RT Air from Florida 
Gateways to Europe 
RT Transfers 
7 Nights Lodging 
Breakfast 


$799 INNSBRUCK AUSTRIA 
$999 COURMAYEUR, ITALY 


wwwalpineadventures.net 
Call for a free 
trip catalog !!! 
The Ski & Adventure Travel Specialist 
3020 North Federal Hwy. Building #10 
Fort Lawderdale, FL 33306 
Sf. 954.564.6722 
s 800.755.1330 
fax 954.564.6721 


“THE JUDGE. 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


TAHOE 


renolaketahoe.com 


SORT 


SAS 


Condos, vacation homes, lakeview & 
lakefront estates from $99 to $2,500 


nightly 
888-266-3612 
bratresort.com 
” LAKE TAHOE ¢ INCLINE VILLAGE, NV 


ENCORE RESORT 
AT FOREST PINES | 


° Larger 3 & 4 bedroom units 
¢ Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 
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2000-2001 


Hit the Slopes! 


Featuring over 25 Rocky Mountain Ski Resorts 

Complete packages including air, accommodations, 

ski-lift tickets, rental cars, transfers and more...all at 
unbeatable prices to fit your specific needs. 


For the Hottest Deals on Snow 
www.skitours.com/fl 
or cal! 800-364-4206 


970-925-9500 FAX 970-925-2038 agents @skitours.com 


Walk Earth’s 
Scenic Trails 


Stay in B&B's, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico * Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


Call for Brochure 


877-869-5745 o, 847-869-5745 


email: teiywt@mes.com 
www.earthisyours.com 


“One of the Top Walking Tour 
‘Companies in the World” — 


—Walking 
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Find Yourself. Lost 
in Luxury 


* Ski-In, Ski-Out, Next to Lifts 

* 32 individually Designed Suites 

© Fireplaces, Jetted Tubs, Steam Showers & More. 
¢ Acclaimed 9545 Restaurant 


¢ Ski Valet, Concierge and Bell Service 


INQUIRE ABOUT OUR SKI PACKAGES 


www.innatlostcreek.com 


for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafis # yoga @ fun 
campfire # massage & more 


Scrapbook Marathon 


classes 
sleep? 
fun 


massage 


Catt (888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 


YOU COULD SAY 
WERE ON A MISSION. 


(TO PAMPER YOU.) 


INADE 


BENC HMARK @uHospital 
GETAWAY PACKAGES FROM $199 
800-283-6569 


WWW.CHAMINADE.COM 
ONE CHAMINADE LANE, SANTA CRUZ CA 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


Travel 2 Leisure Section 


Step in the right 
direction—advertise in the 
Lawyer Services Pages! 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 
jtanner@flabar.org 
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now - 24 hours. Are you re 


AMFS staff 
physicians 
collaborate to 1g 
personally review 
your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


@ Accident, Defect, Neg 2, Bad Faith, 

Fire, Fraud Automotive Storage 
Examination Facility Salvaje 
Consultant, West Palm Beagh (S64) 
E-mail: AFSASSOCIATES @AGE.GOM. 


AMFS CLIENT 
Michael E. Cardoza 
SAN FRANCISCO 
TRIAL ATTORNEY 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 


AVIATION CONSULTING 


Do you represent an Pitot? Pilot 
and airline employee litigatigh expen 
witness and deposition serviggs tor 

earnings/seniority/disability i 
support from earnings and 
general consulting. Get th 
AIR, Inc. at WWW.AIR-EX 
800-JET-JOBS x 104 


§ - visit Kit Darby's 
S.COM OR CALL 


COMPUTER FORENSICS : 


= Alvarez Computer ine. Data 
Specialists in the extraction 6) Gale ane 
data recovery. Experts in process 
i i , damaged, or 
turing experience. 


Failure 
@ Engineering assessm 
nents, accidents, metallurg 
processing, and patent con 
information available at (85' 
www.Failureinvestigation.com 


Handw 


of failed compo- 
iding, materials 
s. Detailed 


@ Forensic Document 
Expert: Don Quinn, 6860 
Jacksonville, FL 32216, (90 
years experience in Federa 
Laboratories. Qualified in F@ 
courts. Retired FDLE Docuff 


h Boulevard, 


ral and State 
nt Examiner. 


@ Certified Forensic Dogg 
Thomas Vastrick, 380 S. S 
1004-132, Altamonte Sprin 
544-0004. Formerly with U 
Service Crime Lab. Over 2 
ABFDE Certified (former B Director.) Court 


AMFS 


American Medical Forensic Specialists, inc. 


A physician managed company 


CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 

Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


qualified throughout 


THE FLORID 


A-A-A Attorney Referral Is your 4 Only the Be 
phone ringing like it used to 4 é 
EXPERT WITNESS 
) 721-3434. Thirty 


Services 


EXPERT WITNESS CONTINUED 


Medical | Free Skiptracing Resource 


The Lawyer’s Source for fast, reliable 
_ public records data and so much more... 


2, and if it has merit, testify for 
Defense. 1-800-284-362 


_ Get Your Information. Log on Today. 
Police & Securi ~www.SkipSource.com 
Guasto Police & Sec (56 1) 795-3244 


38. Retired Police Chief with. 
s Law Enforcement experienc 
ny graduate. University Crimi 


| Justice Need a Certified Construction Safety Expert? 


COSHA 


ri Construction Occupationat Sarety HEALTH Associates 
ty Former U.S. Dept. of Labor OSHA Compliance Officer 
2 a * Consulting Safety Engineers and Expert Testimony 
=e — * Construction, Industry and Demolition Safety Experts 
Florida. * Accident Reconstruction, Rigging and Crand Accidents, 
Excavationsand Tunneling, Hand and Power Tools 
* Concrete and Masonry Construction and Steel Erection 


S & Procedures; Wrongiul dea 


— w —tea * Scaffolding, Fall Protection and Construction Enviromental 
Consultation 
00} = Call, Write or Fax for a Brochure 
Estat wyer with 50 vears ractice & icc! ‘i 12050 5th Street East * Treasure Island, Florida 33706 
TEL (727) 367-8199 FAX (727) 367-7549 


E-mail: safetyman@careful.com Internet: http://ww.safetyman.com 


act as consultant or itness 
in real property, 20185 East Drive, 
#607, $3160, (305) 466-5519, f fax 


FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL Experts LLC 


For more yh EXPERT MEDICAL TESTIMONY IN MALPRACTICE, 

information on a DISABILITY AND PERSONAL INJURY — 
how you can * OVERNIGHT EXPERT AFFIDAVITS ¢ FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
advertise in the ¢ FREE PREVIEW FOR MERIT 
. CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 
Lawyer Services Pages 
° POST OFFICE BOX 13679, TAMPA, FL 33681-3679 « TEL (813) 258-0911 
PURSY, 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess na 


(All Disciplines) 


Contact: 
Julie Tanner 
(850) 561-5687 
jtanner@filabar.org 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


= Physicians For Quality: Credible medica! i 
experts, Since 1986, We have Florida phys'- 
cians who have agreed to review your malprac- i : 
Plaintiff wisit us at i 
: 
: 
Acadet a 
Instructor, (954) 434-0413, 
; Premises Liability & Sec i 
| 
= 
| 
} 
oc q 
\ e 
| 
G, 
3 
TY 


1031 EXCHANGE 
| DENTAL MALPRACTICE 

= Qualified 1031 Excha ge * Plaintiff or Defense 

Services. Regular, delayed i ° Case Merit, Causation, Liability 

suit. 20 years experience. 

your clients. Competitive Gallet [rial Preparation and Strategy 

Expert Testimony 


(941) 366-1300 or FAX (94 1} 955-9380 for 
information. www.saramanai0e1.com 


INITIAL CONSULTATION OFFERED 
STOCKBROKER FRAUD) WITHOUT CHARGE 
MISMANAGEMENT 1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


= Call us to talk over remedies available to 
your clients who have secunties account losses. 
Referral or co-counsel; expat Witness affiliations. 
David McGee and Peter J. 
Lane, Pensacola, (850) 432523 


SECURITY EXPERT 


‘STRUCTURED SETTLEMENT Premise liability, use of force, security 


LOTTERIES 4 guards, shoplifting. Documentation and 
4 training issues. 30 years experience & 
over 200 cases. Experience with 
hospitals, college & school campuses, 
parking facilities, night clubs, office & 
residential buildings, hotel & casino 
security, fast food stores, banks, 
amusement parks and retail & 
shopping centers. 
Plaintiff/Defense 

SMSI Wittiam Nessitt, CPP 
1805/492-6475 or 800/306-8344 


ance settiements 
have High Net 


Top Dollar paid for insti 
and lottery winnings. Do you 
Worth Elder Clients? We puff 
insurance policies from seniprs 
Capital Funding Inc., (800) 8 
www.heartlandlumpsum.corp 


Every 
20 Seconds... 


Osteoporosis 
Causes a Fracture 


Save the Manatee.Club 


20 Years 
~~» 1981 | of Protecting Manaiees | 2001. 


Don't miss 


WRIST — Interrupts activities 
of daily living and causes pain. 9001 Florida 


N A T At Bar Directory! 
OSTEOPOROSIS 
OUNDATION 
Fin 8 Promoting Bone eth Call Julie Tanner Randy Traynor 
www.nof. org (850) 561-5687 © (850) 561-5685 
© National Osteoporosis F 2001 


23 “Inter-City T Testing & 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 

Automotive Accident Reconstruction; Boating, 

PWC, Sailing & Maritime; Biomedical Injury 

Analysis; Construction Safety; Elevators/ 

Escalators; Fires/Explosions; Flammability; 

Glass/Metal Fracture; Helmets; Ladders; Parks, 

Playgrounds, Amusements; Pollution-Air & 

Water; Safety/Electrical Engineering; Slips, 

Trips & Falls; Sports, Recreation, Aquatics; 

Toxic Exposure; Transportation, Tires: 

Highway Safety; Warning/Instructions 


(561) 745-7940 


Malpractice 
Resource, Inc. 


MedicalMalpracticeResource.com 


*Video Preparation of Medical Witnesses 
for deposition and trial presented by Fred Lane 


*Video Preparation of Attorneys 


for the examination of medical witnesses 


*Video Preparation of Your Client 
for deposition or trial 


American Heart 
Associations 
Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


Witness, Ltd 


medical expert testimony in medical malpractice, personal injury & disability daims 


67 


Jupiter. Florida 33468 
Medical 
| Adopt-A-Manatee« and your contribution will 
toward efforts to protect 
the Manatee Club 
| aavertsing in MED] 
quality medical experts in 
any field of health care 


American Medical 
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Siver Insurance Company 
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Dad, when do | stop being a wholly owned subsidiary of you and mom? 


Woe 


HARDIN 


Tell your boss we represent an independent watchdog committee. 


This is one of those new reality TV shows. It’s an 
entire hour of employees being yelled at by their bosses. 
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A MEMBER BENEFIT OF 


TSP 


PRO: 
- 
My 
Ste 


prores™ 


THE FLORIDA BAR 


You work in a small law firm. 


you'll get the exact 
information, resources 
and tools you need 

to manage every aspect 

of your practice, 

all in one place. 


lexisONE provides you easy access to the 
information, resources and tools you need: 


Client Development 


Practice Management 


Professional Development 
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